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Gender Bias Has 


No Place in the Law 


awyers, because of who we are 

and the role we play in securing 

human and democratic rights 

within our society, all have a 
special responsibility to eliminate discrimi- 
nation wherever it exists. Discrimination 
in all its forms, be it de facto or institu- 
tional, must be eliminated. The human 
being, the individual person, must be 
allowed to grow and achieve his or her 
potential in our free society uninhibited 
by prejudicial treatment against them by 
the more powerful or privileged, even 
when it’s merely a “gentlemen’s agree- 
ment.” 

Lawyers, as adversaries of discrimina- 
tion and advocates for the rights of those 
victimized by such bias, should be person- 
ally and professionally repulsed by unfair 
or unwarranted bias found within their 
own profession. 

The soon-to-be-released report of the 
Supreme Court of Florida’s Gender Bias 
Study Commission poignantly points out 
with statistical and analytical clarity, and 
perhaps even literary understatement, the 
fact that gender bias exists in family law 
matters, the criminal justice system, and 
the legal profession itself. 

The commission found during its two 
years of investigation that “gender bias is 
a reality to those who experience it and 
an illusion to those who don’t. Many male 
judges and attorneys continue to deny that 
gender bias exists and frequently minimize 
areas of concern to women.” The commis- 
sion recognized that “gender bias did not 
originate in the lega. system, but it can be 
found there all too often.” 

The legal system in many ways is a 
reflection of our entire society. According 
to the Florida Department of Labor and 
Employment Security, unprecedented num- 
bers of women entered the labor force 
during the 1970’s “beginning one of the 
most unique and dramatic periods of 
change in the role of women in our 


by Stephen N. Zack 


country.” In Florida, for instance, in 1975, 
1.2 million women were employed in the 
civilian labor force. Within 10 years, the 
number increased to 2.1 million. 

In 1976, there were 621 female Florida 
Bar members. By the end of 1989, there 
were over 8,507 female Florida Bar mem- 
bers. In relative terms, women lawyers are 
now about 19% of the total Bar member- 
ship compared to 3.6% in 1975. 

The National Center for Education Sta- 
tistics reported that for the first time ever, 
in 1985 there were more women under- 
graduate students than men. Moreover, 
the enrollment rate for women was 59%, 
higher than men at 57%. In Florida during 
that same time, 42% of the enrollment in 
the law schools within the state were 
women. 

On the homefront, since 1970 there has 
been a greater proportional increase in the 
number of women maintaining a family 
with no spouse present (46%) than in the 
number of comparable men (27%). 

What does all this add up to? Simply, 
times have changed dramatically over the 
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past 10 to 20 years. In actual numbers and 
relative comparison to men, more women 
are working; more women are highly 
educated; more women are in the legal 
profession. And the laws and customs of 
our society must recognize these realities 
and be changed to reflect these realities. 

The Gender Bias Study Commission is 
making some 115 specific recommenda- 
tions as a result of two years of research, 
public hearings, and deliberations. Some 
laws need to be changed. Some proce- 
dures need to be modified. And for some, 
attitudes need to be more enlightened. I 
will not “steal the thunder” of the report 
by announcing the recommendations early. 
The commission’s report is summarized 
in this issue of the Bar Journal. However, 
I sincerely hope that all within the legal 
system consider and take seriously the 
findings of the commission — they are 
incontrovertible. 

Of special interest and relevance are 
findings and recommendations regarding 
gender bias within the legal profession. 
One out of five lawyers in Florida is a 
woman. They deserve to be proportion- 
ately and fairly represented in law firm 
demography, judgeships, and tenured po- 
sitions. Women also deserve to be fairly 
represented on Bar-appointed commissions 
and committees. On the 51-member Board 
of Governors, there are four women (two 
of whom were elected by lawyers, two 
appointed as public members); three women 
serve as chairpersons out of a total of 16 
sections; nine women serve as chairper- 
sons out of a total of 58 member 
committees; six women serve as chairper- 
sons out of 70 grievance committees. 

The barriers have been broken. Past are 
the days for “first” — first female to 
practice law in Florida (October 1898 
—Louise Rebecca Pennell of Jackson- 
ville); first female judge in Florida (Edith 
Atkinson, Dade County in 1924); first 
female Florida Bar Board of Governors 
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An Ounce of Prevention 

Congratulations on the March issue 
concentrating on children’s issues. The 
articles were informative, thought provok- 
ing, and inspirational. Having recently 
completed a temporary assignment as act- 
ing circuit judge handling dependency and 
delinquency matters, I am even more 
firmly convinced that an ounce of preven- 
tion is worth a pound of cure. 


JuDGE TERRY P. LEwis 
Tallahassee 


Author Responds 

Although I might make Mr. Cole’s (see 
“Letters” April Journal) “tenancy by the 
entirety” argument to a court, I never 
would counsel a client to rely on this 
argument for purposes of planning. My 
reasons include: 

1. Whether or not a joint and survivor 
interest in a pension plan “should be 
afforded” as much respect as property 
held by the entirety is debatable; 

2. I am not aware of a decision in which 
a court has taken Mr. Cole’s tenancy by 
the entirety approach; and 

3. Several recent cases limit, rather than 
expand, the exempt status of tenancy by 
the entirety property. These cases are 
discussed in Laursen, “Does the Sanctity 
of Tenancy by the Entirety for Non- 
homestead Real Property Still Exist?”, 
The Florida Bar Journal, (January 1989), 
where the author states “[t]he answer to 
the question posed in the title to this 
article is no!” (emphasis by the author). 


RONALD T. MARTIN 
Ft. Lauderdale 


The Matter of “Opinion” 

A letter from S. Victor Tipton in the 
March issue stated it is a matter of 
opinion whether an embryo (or, more 
appropriately, a fetus) at three months 


gestation is a human being. He further 
quotes the U.S. Supreme Court to the 
effect that the government cannot dictate 
what is orthodox in matters of opinion. 
May I point out that whether a fetus is a 
human being is no more a matter of 
“opinion” than whether the letter’s author 
or any of us is. It may be a matter for 
debate, but it is certainly a matter con- 
cerning which our government is entitled 
to make and enforce law. 

While we’re on the subject, I would like 
to ask the writer his opinion as to what a 
human life is and when it begins. I don’t 
believe I have ever seen or heard any 
“pro-choice” people voluntarily bring up 
that issue, which is the crux of the entire 
abortion debate. I suspect they fear facing 
the issue head-on because it would expose 
the true reasoning behind their position. 

Please tell me why you and I are human 
beings but a three-month-old fetus is not? 
How about a six-month or even a nine- 
month-old fetus? Did you know that nei- 
ther is protected under Roe v. Wade? Oh, 
I know the state may intervene in the third 
trimester, but it doesn’t have to. The 
Supreme Court has decided that a “fetus” 
one day from birth is not a human being 
entitled to constitutional protection. That 
sounds like an opinion to me. 

Our entire criminal justice system is 
based on the opinion that it is better to 
free a guilty man than to punish an 
innocent one. If the abortion issue is as 
murky as the writer would have us believe, 
should we not similarly err on the side of 
protecting human life? I think we’ve got a 
value problem here. We’re sacrificing one 
person’s life for the same of another’s 
liberty. If that’s what we’ve decided to do, 
let’s at least be honest about it. 


JACINTA M. IeEzzi 
Cocoa 


President’s Page continued 


member (Judge Fran Jamieson in 1976). 
Now is the time for more — more 
involvement by women in leadership posi- 
tions within the Bar, whether elected or 
appointed. The Gender Bias Commission 
has heightened our sensitivity on the issue, 
a major step that undoubtedly will lead 
to further discussion and education aimed 
at eradicating gender bias. The report also 
provides a blueprint for rebalancing the 
scales of justice where they are tipped 
unfairly against individuals simply be- 


cause they happen to be male or female. 

Involvement by women in the legal 
profession has had a profound — and 
favorable — impact on the profession. 
Issues such as flex-time and balancing the 
needs of the family with professional obli- 
gations have benefited and sensitized their 
“brethren” in the practice. Soon will be 
the day, I hope, when all of us as profes- 
sionals look at each other and simply see 
other good lawyers without regard for 
race, religion or gender.) 


Writer Responds 


Jacinta M. lezzi asks me in a letter: 
“What is a human life and when does it 
begin?” 

It is not a question of when “life” 
begins. It is when does a person begin; 
that is, when does an embryo become a 
human being? The life of an oak may 
begin when or shortly after an acorn is 
planted, but it is not an oak tree then. 

Most people do not believe a fetus in 
the early stages is a human being. Eating 
recently fertilized eggs is not killing chick- 
ens nor is digging up a planted acorn 
destroying an oak tree. The idea that a 
fetus is a person from the moment of 
conception can only be based on the view 
of some religious groups that God put a 
soul in the embryo at that time. But we 
are supposed to have separation of church 
and state in this country. 

When does a potential person become 
a person? There is no precise time when 
night becomes day or winter becomes 
spring or summer. But we know there is a 
big difference between midnight and high 
noon, between January and July. The fact 
that one cannot pinpoint the exact mo- 
ment of the transformation does not change 
its fundamental character or mean that it 
must be all the same phenomenon from 
the very beginning. 

What is a human being? I don’t know 
for sure but Webster says a human being 
is a “bipedal primate mammal that is 
anatomically related to the great apes but 
distinguished esp. by notable development 
of the brain with a resultant capacity for 
articulate speech and abstract reason- 
ing....” I think just about everyone 
believes a fetus is a human being at birth; 
many would say about three months be- 
fore that when viable. Earlier than that 
one gets into the fuzzy grey area matter-of- 
opinion field. 

The biggest difficulty with the anti- 
abortion people’s position is that they 
insist that a new person exists from the 
very moment of conception. Not only 
does that defy all common sense, but it 
classifies all women who take abortifa- 
cient pills such as RU486 as murderers. 
Surely we as a specie with a developed 
brain capable of articulate speech and 
abstract reasoning can do better than that. 


S. Victor TIPTON 


Maitland 
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EXECUTIVE DIRECTIONS 


The Future of Your Bar Publications 


ith the help of the member- 
ship, the Program Evalu- 
ation Committee has 
completed a two-year study 
of your Florida Bar publications aimed at 
carrying us forward into the next century. 
The committee’s report and recommenda- 
tions met with unanimous Board of Gov- 
ernors approval in March. The board is 
scheduled to review a revised 1990-91 
budget for the Journal and News depart- 
ment this month which considers the 
minor staffing modifications and other 
suggestions from the PEC. 

Overall, the 963 members responding 
to the Program Evaluation Committee’s 
survey late last year gave the Journal and 
News high marks. Some 92 percent of 
respondents said they spent at least 15 
minutes with each issue of the News; 97 
percent gave the News a favorable rating 
on credibility; and 91 percent said the 
newspaper deserved a “good” or “excel- 
lent” rating (64% “good,” 27% “excel- 
lent”). On the magazine side, 93 percent 
of you said you spend at least 15 minutes 
with the Journal each month, while 65 
percent reported spending more than half 
an hour with each Journal. Most members 
read at least the section column related to 
their principal practice area, the survey 
showed, and gave the Journal accuracy 
and usefulness ratings of 96 percent. 

As part of the review process, the 
Program Evaluation Committee’s Journal 
subcommittee, chaired by Board of Gover- 
nors member Austin Peele, empaneled a 
special group of publishing industry profes- 
sionals, academicians and Bar members, 
chaired by Board member Tom Freeman. 
The subcommittee studied the publica- 
tions of other state bars, and again, the 
results of the evaluation were gratifying. 
Although almost all other states publish 
some form of journal, few are as compre- 
hensive as that of The Florida Bar. Many 
bars publish newsletters, the committee 


by John F. Harkness, Jr. 


found, but no state has a publication with 
the frequency and depth of the Bar News. 
Comments we have received from our 
out-of-state members comparing Florida 
Bar publications with those of the mem- 
bers’ home states confirmed what the 
subcommittee found. 

The subcommittee offered useful tips 
on improving the appearance of our publica- 
tions which, we found, is as important to 
advertisers as it is to readers. The subcom- 
mittee also offered advice on ways to 
increase advertising income, which remains 
important to the Board of Governors as 
it strives to keep costs down. Although the 
PEC and Board of Governors did not feel 
the publications should completely pay for 
themselves, most of the cost of printing 
and mailing more than 45,000 magazines 
and 90,000 newspapers each month is 
recouped in advertising revenue. 

We already have taken some steps to 
meet some of the recommendations ap- 
proved by the Board of Governors. Others 
will be followed in the near future. Among 
those recommendations was that we ex- 
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pand coverage of Bar events in the news- 
paper, and include articles by guest authors 
on topics of broad, general interest to the 
Bar. You may have noticed your newspa- 
per has been growing, both in advertising 
and editorial content. We now have two 
full-time reporters, and last year added an 
advertising assistant to help with th. 
growth. Guest columns are becoming a 
regular feature, with more pro and con 
discussions of topics like lawyer advertis- 
ing and merit selection and retention of 
trial judges. Following the Board’s direc- 
tion, we plan to continue this trend. 

The committee and board approved 
measures to increase advertising which are 
being implemented. The special subcom- 
mittee gave us some advice on advertising 
placement and other aspects of design 
which media buyers look for; the staff also 
has worked with a design firm to make 
our advertising sales kit look more profes- 
sional and address questions media buyers 
most frequently ask. Armed with the re- 
sults of a PEC-sponsored advertising sur- 
vey members completed last December, 
the staff is starting a new sales campaign 
which we hope will help the natural growth 
of our member publications pay for itself. 

We also will be making some staffing 
changes. Although the staff listing in the 
publications suggests our full editorial 
staff works on both publications, there is, 
in fact, a separation of duties; Cheryle 
Dodd works exclusively on the magazine, 
while Gary Blankenship and Mark Killian 
work on the newspaper. That soon will be 
reflected in our masthead. 

By enhancing the content, advertising 
revenues, and staff capabilities of your 
publications, I believe the Program Evalu- 
ation Committee and Board of Governors 
have given the staff a workable blueprint 
for the future. I would be interested to 
receive your comments, favorable or criti- 
cal, regarding either of our Florida Bar 
publications.0 
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The Pressing Need to 


Eliminate Gender Bias 
in Florida’s Justice System 


“Gender bias”—irrational discrimina- 
tion based on a person’s sex—is an 
unfortunate aspect of nearly every Flor- 
ida legal institution. This is the reality 
disclosed in two years of study by the 
Florida Supreme Court Gender Bias 
Study Commission, whose final report 
is summarized on the pages that follow. 


In fact, gender bias threatens to un- 
dermine this state’s policy of providing 
equal protection for all its citizens. Gen- 
der bias belies the Florida Constitution’s 
guarantee that all persons “are equal 
before the law and have inalienable 
rights, among which are the right .. . to 
be rewarded for industry.” Too often in 
Florida equality before the bar and 
bench and the right to be rewarded for 
industrious advocacy depend heavily on 
one’s gender. 


The final report constitutes the most 
thorough documentation of this prob- 
lem ever undertaken in Florida. Our 
analysis and recommendations are based 
on thousands of hours of work and 
research by commissioners, legal schol- 
ars, practicing attorneys, legal assistants, 
and hundreds of individuals who testi- 
fied before commission hearings held 
throughout the state. Every aspect of 


by Justice Gerald Kogan 


Florida’s justice system was investigated, 
in keeping with the charter issued to this 
commission by Chief Justice Parker Lee 
McDonald on June 7, 1987. 


The findings of the commission amply 
illustrate the pressing need to rid our 
profession and our professional lives of 
gender bias. In an effort to achieve this 
goal, the commission also has provided 
an extensive series of recommendations. 
These include proposed reforms by the 
Florida Supreme Court, the legislature, 
The Florida Bar, other professional or- 
ganizations, and the state’s law schools. 
Although some commissioners dissented 
from particular findings or recommenda- 
tions, the overall report was approved by 
the consensus. 


By publishing the condensed report 
in The Florida Bar Journal, the commis- 
sion hopes to inform every Bar member 
of both our findings and recommenda- 
tions. We publish these materials with 
the hope of disclosing a serious problem 
in Our justice system that, in fairness to 
ourselves and out of respect for our 
constitution, we must make every effort 
to eliminate. 


A member of the Supreme Court since 1987, Justice Kogan 
chaired the Supreme Court Gender Bias Study Commission. 
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A summary of the Report of the Florida Supreme Court 

Gender Bias Study Commission,! summarized by Robert 
Craig Waters? from the full report drafted by Ricki Lewis 

Tannen with the assistance of Gill Freeman. 


ender bias is a reality for far too many people 

involved in Florida’s legal system. Indeed, after two 

years of study, the Florida Supreme Court Gender 

Bias Study Commission has concluded that gender 
bias can be found in nearly every Florida legal institution. 
Gender bias exists not only in the language of the law, but also 
in the way the law is applied. It occurs in the attitudes of some 
judges and the methods of some police officers. Law firms and 
law schools alike have had a role in reinforcing gender bias. 
The problem is perpetuated by the unwillingness of some to 
recognize its existence. 

Below are summarized the major findings and recommenda- 
tions of the commission’s final report, divided into three major 
headings. First, the commission analyzes gender bias in family 
law proceedings. Second, the commission examines gender- 
biased attitudes in the criminal justice system, including crime 
and incarceration, domestic violence, sexual battery, and 
prostitution. Finally, the commission explores gender bias in 
the legal profession. 


Gender Bias in Family Law Proceedings 
Findings: Women and children experience life after divorce 
far differently than men. Men customarily retain more than 
half the assets of the marriage and leave with an enhanced 
earning capacity. Women and children, however, are left with 
less than half the assets and a diminished earning capacity.3 
Indeed, post-divorce families headed by women are the fastest 
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growing segment of the population living in poverty.4 Many 
judges compound the problem by minimizing the contribu- 
tions of homemakers and the opportunities they have foregone, 
especially for older women.° 

Women also suffer from a lack of adequate legal counsel. 
Some judges routinely refuse to order the more financially 
secure husband to pay his wife’s temporary and final legal fees 
and costs, as required by current statutes.© Oftentimes when a 
judge makes an award at the close of a case, it is reduced below 
the amount requested, particularly if the lawyer is a woman.’ 
Other judges incorrectly assume that lawyers should “finance” 
the divorce for the wife. As a result, many private lawyers 
decline to represent women because they fear not being paid.® 
Publicly-financed legal aid groups cannot take up the slack, 
because of a shortage of funding and manpower. 

The attitudes of judges also may affect dissolution proceed- 
ings in other ways. Most of Florida’s circuit court judges 
dislike family law matters.? Some unfairly presume that a 
woman should enter the job market after divorce regardless 
of her age and lack of training and despite the difficulty of 
starting a career at an age when many men are nearing 
retirement.'!° These and other attitudes of judges unfairly 
prejudice women litigants. Yet when prejudice occurs, women 
often are unable to appeal because of an inability to afford 
legal fees and transcripts. 

The present system of alimony and equitable distribution is 
applied in a way that exacerbates these problems. Although 


| 
= 
4 
| 
| 
af 
2" 
| 


Florida is a “no-fault” state, the fault of a spouse still may be 
considered in determining alimony.!! Because women usually 
are the ones seeking alimony, they disproportionately are 
affected by this statute. Similarly, many judges have aban- 
doned permanent alimony, preferring instead to make an 
equitable distribution of assets.!2 Courts seldom consider the 
fact that the husband’s earning capacity often is the major asset 
of the marriage and that an equitable distribution will give the 
woman little, if anything. In any event, men generally receive 
between 65 and 75 percent of the assets when an equitable 
distribution is made.!3 

Custody proceedings related to dissolution also demonstrate 
gender bias. Many men and their lawyers, for instance, contest 


custody as a way of forcing a more advantageous property 
settlement. The only area of a custody determination in which 
men apparently suffer discrimination is visitation. Many men 
express dissatisfaction with the visitation time allotted them, a 
problem worsened by the routine use of standardized visitation 
schedules. These schedules often do not adequately consider 
job and other commitments. However, when men seriously 
seek custody of their children, they are often successful. 

Once the custody determination is made, the courts show 
little consistency in setting the amount!‘ of, or enforcing, child 
support awards. Courts often do not consider the prosperity 
of the nonpaying parent in setting the award. Arrearages 
frequently are reduced or forgiven without justification.!5 
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When a parent defaults in making payments, the judiciary 
often fails to incarcerate those who have the ability to pay. 
Simultaneously, judges often decline to impose fees, costs, and 
interest at enforcement hearings. 

Recommendations: The legislature should adopt the com- 
munity property concept used in other states.'6 At the very 
least, the legislature should create a presumption that all 
property be divided evenly. For marriages of long duration, 
spousal support awards should be designed to equalize the 
standards of living of both spouses, with a rebuttable presump- 
tion in favor of permanent periodic alimony. Judges should 
temporarily defer the court-ordered sale of the family home 
when in the best interests of the child.!” Also, the legislature 
should pass new statutes requiring findings of fact in all 
equitable distributions, particularly when one spouse receives 
more than the other. 

everal reforms are needed in visitation and child 

support. The courts should comply with Florida law 

providing for the award of additional visitation when 

appropriate,'® while holding in contempt those who 
violate visitation schedules. Legislation should be enacted 
allowing credit-card payment of child support, with all financ- 
ing charges assessed against the payor. An informal 
administrative hearing system should be established to enforce 
child support and visitation orders, similar to the Michigan 
Friends of the Court System.!9 Simultaneously, parents delin- 
quent in child support payments should be reported to credit 
bureaus, and mandatory security deposits should be required 
of those who have not made timely support payments. 

Judges also should be encouraged to change their attitudes. 
Mandatory judicial education should be instituted by the 
Florida Conference of Circuit Court Judges dealing with the 
economic consequences of dissolution and the gender bias that 
results from current application of the law. Judges also must 
be encouraged to eliminate the serious inequity caused by the 
widespread failure to award a disadvantaged spouse reasonable 
temporary and final fees and costs. 

Other changes also should be made in courthouse and 
courtroom procedures. Couples seeking a marriage license 
should be given a pamphlet outlining current Florida law on 
marital rights, dissolution, child support, custody, and enforce- 
ment. Wherever feasible, chief judges in each circuit with more 
than five circuit judges should create a family law division.” 
In addition, mandatory mediation should be instituted for all 
disputes over parental responsibilities except when domestic 
violence is involved. This mediation would require parents to 
formulate a parenting plan. Also, mediation services should 
require divorcing parents to attend classes on the impact 
divorce will have on their children and other problems they 
will face. 


Gender Bias in Criminal Justice 
Crime and Incarceration 


Findings: Although crimes committed by women usually are 
economic in nature and less serious than those of men,?! the 
criminal justice system generally exacts harsher penalties from 
women than men convicted of similar offenses. Part of the 
reason is a lack of facilities for both men and women. There 
currently are only two state prisons for women. Thus, mini- 
mum security female prisoners must endure conditions designed 
for maximum security inmates. 
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Examining violence by men 
against women in the 
domestic context, the 

commission found that 
society is unwilling to 
acknowledge the criminality 
of domestic violence 


In addition, Florida has a shortage of rehabilitation pro- 
grams for women, even though male offenders have such 
programs throughout the state.22 Judges thus have less oppor- 
tunity to divert female offenders into treatment. Moreover, 
women sentenced to work release often are incarcerated 
because of a lack of openings in female work release programs. 
Women in both state and local facilities have exercise and 
other facilities inferior to those provided for men.23 

Another reason for disparate treatment is the fact that fewer 
women are incarcerated. In county jails, men often are released 
early because of overcrowding. Women, however, frequently 
serve full sentences because women’s facilities are less crowded. 
Women also have less access to trusteeships.”4 

Recommendations: The legislature should mandate that 
women have similar facilities and the same alternatives to 
incarceration given men, including rehabilitation programs. In 
addition, the legislature, the Department of Corrections, and 
other state and local officers should ensure that men and 
women have the same opportunities for early release. The 
Department of Corrections should adopt a policy on female 
offender services similar to that of the American Correctional 
Association. Such a policy would address access to rehabilita- 
tion programs, staff training, visitation, vocational training, 
and work release. 


Domestic Violence 


Findings: Examining violence by men against women in the 
domestic context, the commission found that society is unwill- 
ing to acknowledge the criminality of domestic violence. As 
a result, the criminal justice system responds in a way distinctly 
different from other assaults. Both victim and perpetrator are 
blamed by judges and juries; and many members of the 
criminal justice system continue to believe that domestic 
violence is a private “family” matter.26 However, scientific 
study shows that successful treatment of batterers must rest 
on punishing the behavior as a crime.?’ 

urrent methods of law enforcement rest on an 

implicit policy of noninterference. Although present 

laws criminalize battering,”* law officers apply these 

laws in a way that renders them ineffective. Police 
seldom arrest batterers, even when the victim is hospitalized; 
and they often do not give victims the notice of legal rights and 
remedies required by law.”9 Virtually no oversight of enforce- 
ment practices is possible now, because of the failure to collect 
and publish information on domestic violence in the Florida 
Uniform Crime Reports. There also are only 27 diversionary 
programs for batterers in Florida. 
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Prosecutors also contribute to the problem. Some are 
perceived as insensitive or hostile to women. There also is a 
widespread practice of dropping prosecutions in domestic 
violence cases, particularly when the victim is reluctant to 
cooperate or there are no visible injuries or corroborating 
witnesses.29 Prosecutors fail to appreciate that a successful 
prosecution sometimes can be brought without these elements. 

Judicial practices and attitudes sometimes are inadequate. 
Some Florida counties, for instance, divert batterers and their 
victims into “mediation” even though this practice is inappro- 
priate for domestic violence cases. Mediation incorrectly 
assumes that both parties are on an equal footing and that the 
victim shares some measure of guilt for what happened.>! 

Judges themselves are inconsistent in the procedures they 
use when hearing a petition for an injunction for protection>2 
against a batterer, resulting in widespread variations. Judges 
in many instances minimize or do not recognize the victim’s 
rights, fail to award temporary child support to the victim,3 
refuse to remove the batterer from the home,?4 and exclude 
psychological testimony on the “battered woman’s syndrome. ”35 
Victims generally are unable to obtain an injunction over a 
weekend and frequently have trouble serving the injunction 
on the batterer. Finally, the effectiveness of an injunction for 
protection against repeat violence*® served on a violent non- 
spouse has yet to be demonstrated. 

Recommendations: The legislature should create a new 
chapter in the Florida Statutes entitled “Domestic Violence.” 
This chapter should contain and revise current laws on 
battering.37 Amendments should be made to expressly allow 
all household members, including cohabitants and those 
related by blood or marriage, to obtain the protection of the 
law.38 The legislature should require law officers to arrest 
batterers whenever there is probable cause that domestic 
violence has occurred, whether or not the victim cooperates. 
A followup of all batterers should be conducted to determine 
compliance with court orders, with mandatory prosecution for 
failure to comply. 

ew funding should be allocated to the Florida 

Department of Law Enforcement to monitor this 

mandatory arrest directive and to include domestic 

violence in the Uniform Crime Reports. A com- 
puter program should be developed to monitor compliance 
through analysis of all domestic violence arrests and reports. 
The FDLE should be required to update in plain English and 
Spanish the legal rights and remedies notice given to victims, 
with copies circulated to all law enforcement agencies for 
distribution to victims. 
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The legislature should amend the Injunction for Protection 
statute*? to require its enforcement by law officers. Legislation 
should be enacted requiring every law officer to accept from a 
victim a certified copy of any injunction for protection and 
immediately serve it upon a respondent whose location is 
known. Uniform law enforcement policies on domestic vio- 
lence should be developed and incorporated in academy and 
inservice training. Written police reports should be required 
for every allegation of domestic violence, including an explana- 
tion if no arrest is made, with copies forwarded to local 
domestic violence shelters for review. A central repository of 
domestic violence reports, arrest, injunctions, and violations 
should be established in each county. 

A victim’s advocate should be made available in every 
county, and clerks of the court should receive training in 
assisting victims of domestic violence. Diversion of batterers 
and victims into “mediation” should cease. Also, domestic 
violence task forces should be created in each judicial circuit 
to focus attention on the problem and propose solutions, 
including diversionary programs. All state attorneys should 
adopt a policy of not dropping domestic violence prosecutions 
and not reducing felony offenses, even when the victim does 
not cooperate. 

udges should receive education in domestic violence 

and the need to treat it as a serious crime. They should 

exercise caution in releasing defendants accused of 

domestic violence on first appearance, and should set 
bail that is not subject to an automatic schedule. Temporary 
child support awards should be considered whenever requested 
by a victim of battering;“ and judges should require alleged 
batterers to fill out financiai affidavits and to provide informa- 
tion on personal finances prior to hearings on an injunction 
for protection. On weekends, a duty judge or clerk should be 
assigned to process emergency requests for injunctions. Fi- 
nally, to encourage uniformity, the Florida Supreme Court 
should promulgate standardized injunction orders. 


Sexual Battery 


Findings: Many false stereotypes about rape persist, and 
victims still report being further victimized by the criminal 
justice system. Victims often suffer long-term psychological 
and emotional problems as a consequence of rape. Some of 
the tactics at fault include the routine use of lie detector tests 
against victims and a refusal of some state attorney offices to 
prosecute cases of acquaintance rape because of the unlikeli- 
hood of a conviction. Even when convicted and incarcerated, 
the rapist often is released at the end of the sentence without 
having received treatment. This may be one reason why 
convicted rapists are 11 times more likely to be recidivist 
offenders than persons convicted of other offenses. 

Judges also have contributed to the problem by imposing 
sentences more lenient than those recommended by the Florida 
sentencing guidelines.*! These downward departure sentences, 
which sometimes are the result of plea bargains, occur in 
sexual assault cases at a rate three times that of other violent 
personal crimes, four times that of theft offenses, five times 
that of drug offenses, and seven times that of weapon offenses. 
Although only three percent of rapists qualify under the 
guidelines for the most lenient sentence—the “nonstate prison 
sanction™?—judges actually impose this sentence in 27 percent 
of sexual assault cases. 

Recommendations: The state should increase funding for 
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rape victim services and prevention programs such as the 
Florida Department of Health and Rehabilitative Services’ 
rape awareness program. Mandatory education programs for 
judges, prosecutors, and law officers should be established to 
dispel myths, increase sensitivity to victims, and provide 
information on effective law enforcement and prosecution. 
Written protocols should be issued to govern the processing 
of sexual assault cases and later prosecutions. Both prosecu- 
tors and law officers should establish special sexual assault 
units or designate one or more employees to specialize in the 
area. 

Lie detector testing of victims should cease. State attorneys 
should remain in touch with victims throughout a prosecution 
and permit them to attend hearings. Judges and prosecutors 
should enforce the rape shield statute“ and protect victims by 
prohibiting any disclosure of the victim’s name. State attorneys 
should try to educate juries about rape trauma syndrome 
through the proper use of expert witnesses. 

Treatment programs for sex offenders should be established 
to stem recidivism, and a central repository of information on 
sexual offenses should be established to aid in the investigation 
of rape cases. All convicted sex offenders should be subject to 
DNA fingerprinting. Finally, the Office of State Courts 
Administrator should maintain records on the filing and 
nonfiling of sexual assault cases and dispositions. 


Prostitution 


Findings: Prostitution is not a victimless crime. The victims 
are the prostitutes themselves, and decriminalization thus is 
not a solution. However, current methods of law enforcement 
have proven futile, largely because they treat prostitutes as the 
only guilty parties. This ignores the fact that 90 percent of all 
street prostitution is controlled by “pimps” who use coercive 
methods to control the prostitutes.45 Both the pimps and the 
male clients seldom are prosecuted despite the fact that, by 
organizing and paying for the institution of prostitution, they 
are the more culpable parties. 

The plight of prostitutes has been largely ignored. Almost 
all young prostitutes, for instance, have run away from 
physical and sexual abuse at home. They turn to prostitution 
for survival. Yet when apprehended by law enforcement, these 
young girls often are treated as juvenile “status offenders™ 
and returned home.’ Returned to the dysfunctional home they 
sought to escape, they often run away again, usually back to a 
life of prostitution. Finally, when the girls no longer are 
juveniles, the system suddenly begins treating them as hard- 
ened criminals. Thus, the present system is ineffective and fails 
to appreciate the causal link between sexual abuse in the home 
and prostitution. 

tate attorneys exacerbate the discriminatory enforce- 
ment of prostitution laws by filing charges only 
against a prostitute, while frequently allowing her 
male client to go free after turning state’s evidence.*® 
Usually, the prostitute then is allowed to plead guilty in 
exchange for a sentence of time served.*? In all, the criminal 
justice system spends enormous sums on sanctions that fail to 
significantly deter prostitution, despite the fact that successful 
models exist for alternative intervention programs. For in- 
stance, the Miami Alternative Life Management for Streetwalkers 
Project and Ft. Lauderdale’s Covenant House have proven 
track records and cost no more than the cost of incarceration. 
Recommendations: The state should stop spending money 
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on ineffective sanctions and should create intervention pro- 
grams patterned after these two models. Other programs 
should be established to identify and treat young girls at risk 
of running away from abusive homes to become prostitutes. 
Meanwhile, current law enforcement practices must be changed. 
At a minimum, law officers and prosecutors should treat 
pimps and procurers as being equally culpable. 

However, pimping and procuring are responsible for organ- 
izing and maintaining the institution of prostitution. The 
commission thus recommends that all current misdemeanor 
offenses involving pimping® and procuring>! be raised to the 
status of third-degree felonies. New laws and ordinances 
should be passed prohibiting “curb crawling,” the practice of 
soliciting from a motor vehicle. The current statute outlawing 
the practice of knowingly living off a prostitute’s earnings? 
should be expanded to include those who ought to know the 
source of this income. In addition, a new civil cause of action 
should be created in favor of women against their pimps. 

udicial education should be implemented to sensitize 
the judiciary to the true nature of prostitution and the 
disturbing link between abusive home environments 
and runaway girls who turn to prostitution. Judges 
should be encouraged to enforce present Florida law authoriz- 
ing the revocation of the driver license of anyone using a motor 
vehicle for prostitution or assignation.*3 Finally, a new multi- 
agency task force should be created to investigate the problems 
posed by prostitution and its relationship to substance abuse 


and the spread of acquired immune deficiency syndrome 
(AIDS). 


Juvenile Justice 


Findings: As in adult crimes, juvenile girls tend to commit 
different types of crimes than juvenile boys. Girls are more 
likely to be held in detention for noncriminal “status of- 
fenses”>4 such as being ungovernable. Boys, on the other hand, 
most often are detained for criminal violations.°> Of those girls 
held for status offenses, however, the largest group have run 
away from home—often from sexual abuse. As noted above, 
the justice system’s present response to this problem too 
frequently lays the foundation for a future life of prostitution. 

The most acute problem facing the juvenile justice system is 
its lack of alternatives for treatment and rehabilitation. No- 
where in Florida are there adequate facilities for girls. When 
programs are available, they usually are patterned after boys’ 
programs, despite the different behavior of girls. 

Recommendations: Mandatory judicial education programs 
should be established on the link between sexual abuse of 
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will earn credentials needed 


to become a partner and 
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juvenile girls and prostitution. Judges must be provided better 
alternatives to returning girls to abusive home environments.°° 
To this end, the legislature should fully fund all juvenile 
programs it enacts and should make residential and treatment 
facilities equally available to girls as to boys. These facilities 
should be located in each region of the state, as are current 
programs for boys. 


Gender Bias in the Legal Profession 

Findings: Gender bias can be found throughout the legal 
profession. Female employees in the state court system gener- 
ally hold the lowest paying jobs. Female assistant state 
attorneys and female assistant public defenders receive signifi- 
cantly lower salaries than male colleagues.’ In law firms, 
women associates frequently are denied the kinds of assign- 
ments that will earn credentials needed to become a partner 
and thus earn a higher salary.5® Women lawyers also tend to 
receive lower fees than men, including fee awards made by 
courts. At the same time, courts are less likely to appoint 
women to fee-generating cases. 

In courtroom activities, women also suffer from bias. 
Assertive advocacy by female attorneys is viewed unfavorably, 
whereas similar conduct by men is not. Too many members 
of the judiciary use demeaning language and inappropriate 
conduct when addressing women in court—an attitude also 
shared by some bailiffs and other court personnel. Women 
litigants tend to have their memories questioned more often 
than men, and attorneys frequently fail to consider using 
women as expert witnesses. Even the Florida Statutes evince 
gender bias by their general adherence to male pronouns.*? 

Women are denied many opportunities for placement in 
judgeships. Judicial nominating commissions generally apply 
different standards for women candidates than for men. The 
commissions also give less weight to “female” fields of practice, 
such as family law, and more to fields viewed as being “male,” 
even when the former are more relevant to the judicial vacancy 
being filled. In questioning female nominees, the commissions 
sometimes are unduly concerned about child-care arrange- 
ments. As a result, women are underrepresented on the Florida 
judiciary. 

emale lawyers are denied proportionate representa- 
tion in all policy-making positions throughout the 
legal profession. They also are excluded from “pri- 
vate clubs” in which men conduct important legal 
business. Similarly, The Florida Bar and its Board of Gover- 
nors have not appointed women to leadership positions 
proportionate to their numbers. Women have been denied fair 


representation on the judicial nominating commissions and the 
Judicial Qualifications Commission.®! 

Even in law schools, women are relegated to a “second tier.” 
Legal education is dominated by a traditional male culture 
that has tended to disparage women’s studies. The result is a 
general absence from the curriculum of issues important to 
women. For example, many criminal law textbooks omit rape 
and domestic violence. Partly as a result, women are under- 
represented in tenured or tenure-track positions.© For law 
students, class schedules largely assume students have no 
family responsibilities. As a result, no accommodations are 
made for students with families. There also are reports of 
sexual harassment on campus and of gender-biased questions 
being posed to students in law firm recruitment. 

Recommendations: The salaries of all court personnel, 
assistant state attorneys, and assistant public defenders should 
be reviewed immediately, and all inequities in salaries elimi- 
nated. The state courts’ administrator should keep statewide 
records on fee appointments and amounts paid to attorneys 
by the courts, with data on fees required from each judge’s 
office. Each year a statistical abstract based on this informa- 
tion should be published. In addition, the state courts’ 
administrator should develop and circulate a standard plan by 
which attorneys are assigned to fee-generating cases on a 
rotating basis. 

To eliminate gender bias from the language of the law, the 
legislature should amend existing law®? to eliminate gender- 
biased language from the Florida Statutes. Both houses of the 
legislature should require that all future bills use gender- 
neutral language. The Florida Supreme Court also should 
order the elimination of gender-biased language from all future 
court publications, rules of court, standard jury instructions, 
and the Rules Regulating The Florida Bar. 

he Florida Supreme Court also should order amend- 

ments to the Code of Judicial Conduct and the Rules 

Regulating The Florida Bar to prohibit inappropri- 

ate conduct toward women and forbid membership 
in any club that practices invidious discrimination. To educate 
judges, the Florida Court Education Council should develop 
instructional materials on gender bias and the need to elimi- 
nate it. Voluntary bar associations should assist by holding 
regular educational programs on gender bias that involve 
attorneys and judges. Courts that keep lists of expert witnesses 
should include women. 

The Florida Supreme Court and The Florida Bar should 
recommend standardized criteria for use by the judicial 
nominating commissions in evaluating judicial candidates.“ 
Under these standards, anyone belonging to a club that 
practices invidious discrimination should not be nominated. 
The Judicial Qualifications Commission should take seriously 
and act promptly on all allegations of gender bias by judges.® 
Sanctions for inappropriate judicial conduct should include 
measures designed to protect complainants from retribution. 
By the same token, the Florida Supreme Court should require 
chief judges of each circuit to develop complaint procedures 
to investigate charges of judicial bias. 

Florida law schools should place a high priority on recruit- 
ing women for tenure-track positions and should cooperate in 
establishing intercollegiate standards on the use of gender- 
neutral teaching materials. Class scheduling policies should be 
designed to accommodate students with family commitments. 
Similarly, each law school should adopt and publish a written 
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policy on sexual harassment. 

Finally, all Florida law school placement offices should 
jointly adopt a policy on gender bias in law firm recruitment. 
This policy specifically should identify impermissible types of 
questions and the consequences of violating the policy. To 
avoid competitive disadvantages, each school should adopt the 
policy.0 
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FLORIDA’S 


ECONOMIC 
Loss RULE 


A 
CRITICAL Look 
AT THE CASES 


by Matthew S. Steffey 


ften a plaintiff seeks recovery in tort for repair costs, 

delays, lost profits, and other consequential damages 

resulting from defective goods or negligently- 

performed services. Increasingly, but not always, 

Florida courts forbid tort recovery of such purely 
“economic” loss; that is, loss without accompanying personal 
injury or damage to tangible property other than the problem 
product. Reasoning that negligence law is really designed to 
protect against personal injury or property damage, Florida 
courts often limit those suffering economic loss alone to 
whatever contract remedies they may have. Hence the so-called 
“economic loss rule.” 

Speaking broadly, the Florida decisions fall into two catego- 
ries: products liability and liability for negligently-rendered 
services. This article examines both lines of cases, and concludes 
Florida courts have left the job unfinished. 


Products Liability 

The seminal case is Florida Power & Light Co. v. Westing- 
house Electric Corp., 510 So. 2d 899 (Fla. 1987). Westinghouse 
and Florida Power contracted for Westinghouse to design, 
manufacture, and furnish two nuclear steam supply systems. 
Claiming all six of the systems’ generators leaked, Florida Power 
sued Westinghouse for breach of express warranty and negli- 
gence to recover the cost to fix the generators. The federal 
district court granted summary judgment for Westinghouse on 
the negligence theory, finding Florida law provides no tort 
remedy for economic loss absent personal injury or property 
damage.' On appeal, the 11th Circuit certified? two questions 
to the Florida Supreme Court: 


(1) Whether Florida law permits a buyer under a contract for goods 
to recover economic losses in tort without a claim for personal injury 


or property damage to property other than the allegedly defective goods. 

(2) If Florida law precludes recovery for economic loss in tort without 
a claim for personal injury or property damage to other property, 
whether this rule should be applied retroactively in this case. 


In response, the Florida Supreme Court held succinctly: 


We answer the first question in the negative, agreeing with the 
majority view that contract principles are more appropriate than tort 
principles to resolve purely economic claims. With regard to the second 
question, we find our answer to the first question does not change any 
decision of this Court or modify any past principles of law and, 
consequently, the rule is applicable to all pending cases.* 


In so holding, the court accepted the reasoning first set forth 
in Seely v. White Motor Co., 403 F.2d 145 (Cal. 1965). Seely 
purchased a truck from White Motor Co. which “galloped” or 
bounced severely. Numerous repair attempts failed and, unable 
to use the truck in his business as expected, Seely sued in strict 
products liability for lost profits.’ In a now-famous and 
oft-quoted passage, California Supreme Court Justice Traynor 
denied Seely’s tort claim, stating: 


The distinction that the law has drawn between tort recovery for 
physical injuries and warranty recovery for economic loss is not 
arbitrary and does not rest on the “luck” of one plaintiff having an 
accident causing physical injury. The distinction rests, rather, on an 
understanding of the nature of the responsibility a manufacturer must 
undertake in distributing his products. He can appropriately be held 
liable for physical injuries caused by defects by requiring his goods to 
match a standard of safety defined in terms of conditions that create 
unreasonable risks of harm. He cannot be held for the level of 
performance of his products in the consumer’s business unless he agrees 
that the product was designed to meet the consumer’s demands. A 
consumer should not be charged at the will of the manufacturer with 
bearing the risk of physical injury when he buys the product on the 
market. He can, however, be fairly charged with the risk that the 
product will not match his economic expectations unless the manufac- 
turer agrees that it will. Even in actions for negligence, a manufacturer’s 
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liability is limited to damages for physical 
injury and there is no recovery for economic 
loss alone.® 

Justice Traynor reasoned strict prod- 
ucts liability is designed to avoid grave 
loss to injured persons against which the 
manufacturer can insure and distribute 
among the public as a cost of doing 
business. But this policy, the court found, 
fails to justify a public burden of insuring 
against the risk a product will fall short 
of a customer’s business needs.” 

Also important to the court’s analysis 
in Westinghouse was East River Steam- 
ship Corp. v. Transamerica Delaval, Inc., 
106 S.Ct. 2295 (1986). In that admiralty 
case, the four related plaintiffs each char- 
tered an oil supertanker owned by one of 
four sister companies. Defendant manu- 
factured and installed the turbines in each 
tanker. Three turbine systems proved de- 
fective, and one improperly installed. 
Plaintiffs sued to recover repair costs and 
profits lost during repair; the claims on 
the defective turbines were in strict prod- 
ucts liability, the one on the improperly 
installed turbine in negligence.’ The U.S. 
Supreme Court framed the question this 
way: 

Products liability grew out of a public policy 
judgment that people need more protection 
from dangerous products than is afforded by 
the law of warranty. . . . It is clear, however, that 
if this development were allowed to progress 
too far, contract law would drown in a sea of 
tort.... We must determine whether a commer- 
cial product injuring itself is the kind of harm 
against which public policy requires manufac- 
turers to protect, independent of any contractual 
obligation.? 

The Court found the policy for prod- 
ucts liability clear: placing responsibility 
for defective goods likely to injure persons 
where it will most effectively reduce that 
risk — with the manufacturer. After all, 
such risks are ones against which persons 
generally do not or cannot protect them- 
selves adequately. Conversely, claims for 
purely economic loss are really just com- 
plaints about product performance and 
value. These benefits-of-the-bargain dam- 
ages, the Court observed, are “traditionally 
the core concern of contract law.”!° 

Indeed, in the Court’s view, the precise 
purpose of warranty is to address where 
economic loss caused by product failure 
ought to fall. Allowing negligence recov- 
ery for economic loss alone, the Court 
reasoned, would extend manufacturers’ 
liability without a sufficient policy basis 
— at an unacceptable public cost. Hence 
the Court decided to let contract law and 
warranty control.!! 

In Westinghouse, the Florida Supreme 


The Florida 
Supreme Court 
should end the 

existing confusion. 
It should overrule 
Latite Roofing, 
clarify E.C. 
Goldman, Inc., 
and, most 
importantly, 
reconsider Moyer 


Court likewise concluded that contract, 
not tort principles, properly allocate eco- 
nomic loss where no one suffers personal 
injury or property damage. The court 
articulated the policy choice in these terms: 

The policy [of the economic loss rule] en- 
courages parties to negotiate risks through 
warranty provisions and price. On the other 
hand, [permitting tort recovery] exposes a manu- 
facturer to liability for negligence based on 
economic loss alone, replacing the freedom of 
bargaining and negotiation with a duty of care. 
A duty of care, as emphasized in East River, is 
particularly unsuited to the vagaries of individ- 
ual purchasers’ product expectations. As 
important, [if we permit tort recovery] a manu- 
facturer faced with this kind of liability exposure 
must raise prices on every contract to cover the 
enhanced risk.!2 

The court saw no reason to intrude into 
contracting parties’ risk allocation. Con- 
tracting parties can easily protect their 
economic interests through negotiation 
and insurance. Further, the court rea- 
soned, in the end the public bears the cost 
of increased risk manufacturers face 
through increased product prices. And 
further still, tort recovery might emascu- 
late Uniform Commercial Code warranty 
remedies.!3 Consequently, the court de- 
cided warranty protects product value and 
quality and should control claims for 
economic loss alone.!4 

Instructive also is the court’s answer to 
the second certified question: That the 
economic loss rule was neither a new 
principle of Florida law nor a modifica- 
tion of any Florida Supreme Court 
decision. The three other Florida cases 
cited with approval in Westinghouse are 
thus particularly useful in understanding 
the court’s ruling. 

The first is Monsanto Agricultural Prod- 
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ucts Co. v. Evenfield, 426 So.2d 574 (Fla. 
Ist DCA 1982). A farmer sued a herbicide 
manufacturer because a herbicide he pur- 
chased from a distributor failed to control 
weeds, resulting in damage to his soybean 
crop. Importantly, the herbicide did not 
damage the soybean plants; rather, the 
soybean crop was damaged only indirectly 
by the herbicide’s failure to control weeds. 
The First District held that the farmer had 
no negligence action against the manufac- 
turer, as he suffered only consequential 
damage indirectly caused by the herbi- 
cide’s ineffectiveness. The court reasoned 
that “tort law imposes upon manufactur- 
ers a duty to exercise reasonable care so 
that the products it places in the market 
will not harm persons or property. How- 
ever, tort law does not impose any duty 
to manufacture only such products as will 
meet the economic expectations of pur- 
chasers.”!5 That duty, the court held, 
exists only under contract law.!6 

The second is Cedars of Lebanon Hos- 
pital Corp. v. European X-ray Distributors 
of America, Inc., 444 So.2d 1068 (Fla. 3d 
DCA 1984). A hospital claimed two X-ray 
systems purchased from a retailer suffered 
from various defects rendering them unfit 
for their intended uses. The hospital sued 
the manufacturer of certain problem com- 
ponents for strict tort liability. After 
discussing the development of strict tort 
liability in Florida, the Third District 
concluded it is reserved for cases involving 
personal injury or damage to other prop- 
erty.!7 

The third decision is GAF Corp. v. The 
Zack Co., 445 So.2d 350 (Fla. 3d DCA 
1984). A roofing contractor sued a manu- 
facturer of roofing materials it purchased 
from a distributor. The roofer claimed the 
materials were defective and caused two 
roofs that the roofer installed to leak. The 
court held, without significant analysis, 
that the roofer had no negligence action 
against the manufacturer, since the defec- 
tive materials caused no personal injury 
or property damage.!® 

What property damage suffices to re- 
move a case from the confines of the 
economic loss rule? In Florida Power & 
Light Co. v. McGraw Edison Co., 696 
F.Supp. 617 (S.D. Fla. 1988), aff'd mem., 
875 F.2d 873 (11th Cir. 1989), a trans- 
former the plaintiff purchased from the 
defendant exploded. The plaintiff argued 
it had a cognizable negligence action since 
the explosion caused smoke damage to 
concrete walls and curbing, and damage 
to adjacent pipes.'9 In holding for the 
defendant, the court found East River 
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persuasive. Specifically, in East River the 
U.S. Supreme Court ruled that since nearly 
all machines have component parts, dam- 
age to component parts is insufficient. To 
hold otherwise, the Court reasoned, would 
eviscerate the rule.20 The Southern Dis- 
trict of Florida found the smoke damage 
analogous to damage to component parts; 
the essence of the negligence claim was 
that the transformer failed. This, the court 
concluded, made it a contract claim.?! In 
other words, then, “de minimus” property 
damage to surrounding structures is insuf- 
ficient to take a negligence claim outside 
the prohibition of the economic loss rule. 
How much damage is enough is an open 
question.22 


Liability for Negligently 
Rendered Services 

Of import equal to Westinghouse is the 
Florida Supreme Court’s subsequent opin- 
ion in AFM Corp. v. Southern Bell 
Telephone & Telegraph Co., 515 So. 2d 
180 (Fla. 1987). Like Westinghouse, this 
case was before the court on a question 
certified by the 11th Circuit.”3 

The plaintiff contracted with defendant 
to advertise in defendant’s Yellow Pages. 
Defendant’s errors resulted in plaintiff’s 
negligence suit to recover economic loss.4 
The Florida Supreme Court restated the 
certified question as: “Does Florida per- 
mit a purchaser of services to recover 
economic losses in tort without a claim for 
personal injury or property damage?”?5 

The court characterized plaintiff’s claim 
as negligent breach of contract. But absent 
personal injury or property damage, the 
court held, there is no independent tort in 
Florida for breach of a contract duty. In 
short, finding the parties’ contract defined 
“the limitation of liability through bar- 
gaining, risk acceptance and compensation,” 
the court left plaintiff to its contract 
remedies.?6 

After announcing its holding, the court 
tried to harmonize two of its earlier deci- 
sions. The court succeeded once, and once 
failed miserably. 

The success involved First American 
Title Insurance Co., Inc. v. First Title 
Service Co., 457 So.2d 467 (Fla. 1984). 
There, the court permitted what it charac- 
terized as a third-party beneficiary to sue 
for purely economic loss caused by negli- 
gent preparation of a title abstract.?” This 
decision is consistent with AFM Corp. 
Viewed properly, it holds simply that a 
third-party beneficiary may recover for 
economic loss caused by breach of the 
contract, even when the breach is negli- 
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gent performance of contract services. But 
such is not a tort case. Indeed, the court 
expressly declined “to recognize an ab- 
stracter’s liability in tort for negligence to 
any and all foreseeable injured parties.”?8 

The failure involved A.R. Moyer, Inc. 
v. Graham, 285 So. 2d 397 (Fla. 1973). In 
that case, a builder contracted with a 
property owner to build a building. Sepa- 
rately, an architect contracted with the 
owner to prepare the plans and specifica- 
tions and to supervise construction. The 
court permitted the builder to sue the 
architect in negligence for purely eco- 
nomic loss.29 

The court’s attempt to harmonize 
Moyer with AFM Corp. reads: 


We based our decision [in Moyer] on the 
fact that the supervisory responsibilities vested 
in the architect carried with it [sic] a concurrent 
duty not to injure foreseeable parties, not 
beneficiaries of the contract. We declined in 
that case to find a basis for the negligence claim 
under the contract itself, absent a clear intent 
manifested in the contract. Since there was no 
contract under which the general contractor 
could recover his loss, we concluded he did 
have a cause of action in tort.* 


But viewed another way, the builder 
was allowed to sue the architect for negli- 
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gent performance of the architect’s contract 
duties to the owner even though the 
builder suffered only economic loss. Such 
a suit, however, is exactly the kind which 
one would expect to be barred by the 
economic loss rule. 

Talk of a “concurrent” duty is unhelp- 
ful. Speaking broadly, the architect has 
two contract responsibilities to the owner: 
prepare plans and supervise construction. 
The architect must prepare the plans con- 
sistent with a level of care defined by the 
contract or consistent with an implied 
contract duty to use reasonable profes- 
sional care.3! Likewise, the architect must 
supervise construction in the manner de- 
fined by the contract or consistent with 
an implied contract duty to use reasonable 
care.32 Viewed this way, Moyer really just 
gave the builder the right to sue the 
architect if the builder suffered damage as 
a result of the architect’s failure to per- 
form its contract duties to the owner in 
accordance with the level of care to which 
the architect was already bound. All 
Moyer added, then, was a requirement 
that the architect discharge its existing 
duties in a way that does no damage to the 
builder. But this extra requirement seems 
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largely illusory; one can imagine few situ- 
ations where the architect can fulfill its 
contract obligations with the appropriate 
level of care, yet injure the builder. Thus 
talk of a concurrent duty begs the ques- 
tion — saying the architect is liable fails 
to tell us why this should be. Hence two 
pressing issues remain unresolved: Why 
are builders exempt, vis-a-vis architects, 
from the economic loss rule, and who else 
is exempt and under what criteria? 

Moreover, it is wrong to say the builder 
in Moyer had no contract remedy; it could 
have sued the owner for breach of the 
general construction contract. In fact, the 
builder could have sued in warranty. Un- 
der Florida law, the owner gave the builder 
an implied warranty that the plans and 
specifications were adequate.>3 Moreover, 
the owner owed the builder an implied 
duty not to hinder its performance.*4 If 
the owner did, either personally or by 
contract, it would be liable. And the 
architect just works for the owner, whether 
preparing plans or supervising construc- 
tion.35 

It should be immaterial whether the 
general construction contract precluded 
recovery by the builder from the owner 
for damage caused by the architect’s acts. 
Such exclusions are just the type of bar- 
gained risk allocation on which Westing- 
house and AFM Corp. rest. 

Moyer is simply inconsistent with AFM 
Corp. The builder in Moyer suffered only 
economic loss from the architect’s negli- 
gent performance of its contract duties to 
the owner and was allowed to recover. 
Presumably the owner would be unable 
to recover in tort for economic loss caused 
by the architect’s negligence. So the Flor- 
ida Supreme Court has developed this 
rule: Some strangers forseeably injured 
by the negligent performance of a contract 
duty may recover in tort even where 
parties and beneficiaries cannot. 

Carelessly applied, such a rule could 
result in clearly undesirable results. For 
instance, assume in Moyer the builder’s 
contract with the owner had a “no damage 
for delay” clause. Under Florida law, such 
clauses are enforceable, and preclude the 
builder from recovering delay damages 
from the owner, whether caused by the 
owner, the architect, or someone else.*® 
Suppose further the architect’s contract 
with the owner had a liquidated damages 
provision. Again, such provisions are en- 
forceable and limit the architect’s liability 
to the owner for delay damages to the 
stipulated amount.?’ This hypothetical situ- 
ation is quite realistic; no damage for 
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liability levies two 
costs on the public: 
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liability and 
increased direct and 
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claims 


delay and liquidated damages provisions 
are very common in construction con- 
tracts.38 Given these facts, permitting the 
builder to sue the architect gives the 
builder greater rights against the architect 
than those enjoyed by the owner — who 
paid the architect. Likewise, the builder, 
freed from the bargained restraints of the 
no damage for delay clause, enjoys greater 
rights against the architect than against 
the owner; and after all, the architect is 
no more than the owner’s delegee. In sum, 
allowing the builder to recover from the 
architect skews the entire risk allocation 
scheme. 

The shortcomings of AFM Corp. quickly 
bore fruit. In Latite Roofing v. Urbanek, 
528 So. 2d 1381 (Fla. 4th DCA 1988), the 
defendant, a roofing contractor, built most 
of the roof on a shopping center before 
being compelled to stop work. Plaintiffs 
purchased the center after all work had 
stopped and before recommencement. The 
purchasers sued the roofer for negligent 
construction of the roof and sought solely 
economic loss.3? In evaluating the effect 
of the economic loss rule, the court rea- 
soned: 

As the Supreme Court of Florida pointed out 
in [AFM Corp.], the Court allowed the recov- 
ery of solely economic losses in a tort action in 
[Moyer] because the plaintiff had no alternative 
theory upon which to recover its economic 
damages. Thus, it seems clear that the invoca- 
tion of the rule precluding tort claims for only 
economic losses applies only when there are 
alternative theories of recovery better suited to 


compensate the damaged party for a peculiar 
kind of loss.“ 


The court then permitted the purchas- 
ers’ negligence suit since it was their sole 
theory for recovery against the roofer.*! 


22 THE FLORIDA BAR JOURNAL/MAY 1990 


Of course, the purchasers could have 
sued their sellers. No doubt the purchasers 
and sellers bargained and allocated risk 
through warranty and price. Indeed, the 
sellers could have assigned their contract 
rights against the roofer to the purchasers. 
Such contract rights would, naturally, be 
subject to contract defenses. The Fourth 
District thus likely gave greater rights to 
the purchasers than the contract and the 
law gave the sellers — the persons for 
whom the roofer worked. Indeed, this 
court apparently would preclude an identi- 
cal negligence suit by the sellers, since they 
had a contract remedy, which may fit the 
court’s definition of an “alternative theor[y] 
of recovery better suited to compensate 
the damaged party.™2 

Confusion also pervades E. C. Goldman, 
Inc. v. A/R/C Associates, Inc., 543 So. 
2d 1268 (Fla. Sth DCA 1989). There, a 
roofing subcontractor sued two roofing 
consultants who erroneously advised the 
project’s owner that the roofer’s work was 
defective and payment, therefore, should 
be withheld.43 While the Fifth District 
forbade the roofer’s negligence suit,“4 the 
court’s treatment of Moyer is trouble- 
some. 

In Moyer, the court approved a cause of 
action for an injury to a third party’s economic 
interests by the negligent performance of a 
contract. Moyer did not develop new legal 
principles, but extended products liability law 
to economic losses. The cases relied on by the 
Moyer court to support its holding were prod- 
ucts liability cases, in all of which the defendants 
had a close nexus to the product which caused 
the injury and loss to the plaintiffs, either 
through design, manufacture or distribution of 
the product or the direct supervision of its 
construction. Moyer is still good law....45 

In large part, the court rejected the 
roofer’s suit because the roofer’s injury 
and loss lacked a sufficient nexus with the 
consultants’ alleged negligence.*6 

Interesting also is the dissent, which 
argues for allowing tort recovery based 
on “foreseeability of injury and closeness 
of relationship.™” Understandably, the dis- 
sent finds Moyer difficult to distinguish. 

Inexplicably, neither the majority nor 
the dissent addresses the economic loss 
rule. Apparently both view the issue as: 
Given that Moyer is good law even after 
AFM Corp., is this case within the Moyer 
“exception?” 

Brenner v. Professional Service Indus- 
tries, Inc., 710 F.Supp. 1336 (M.D. Fla. 
1989), is in the same vein. There, the State 
of Florida and the United States Environ- 
mental Protection Agency sampled the 
well water on plaintiffs’ poultry farm. 
Pursuant to their contract, the defendant 


} 
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analyzed the water and reported it poison- 
ous. Plaintiff sued defendant in tort for 
negligently analyzing the sample.*® Up- 
holding the claim, the court ruled: 

[I]f it is determined that Plaintiffs are third- 
party beneficiaries to the contract in question, 
a cause of action for negligence is not available, 
without a separate allegation of personal injury 
or property damage resulting from the breach 
of contract. [citing AFM Corp.]. If Plaintiffs 
are not found to be third-party beneficiaries to 
the contract in question, they have available a 
cause of action for negligence, based on eco- 
nomic loss, under the appropriate standards of 
Florida law. [citing Moyer]. 

Apparently, then, the district court found 
anyone who suffers economic loss has a 
tort action in Florida unless that person 
has a contract remedy. 


Conclusion 

This rule seems clearly established: A 
buyer of goods cannot sue its seller in tort 
for purely economic loss. The buyer is left 
to its contract remedies. This is the easy 
lesson of Westinghouse. 

This rule seems fairly clear too: A buyer 
of goods cannot sue a remote manufac- 
turer in tort for purely economic loss. We 
get this through the Florida Supreme 
Court’s approval in Westinghouse of the 
district courts of appeal decisions in Mon- 
santo, Cedars of Lebanon Hospital Corp., 
and GAF Corp. 

The third straightforward lesson is this: 
A buyer of services cannot sue its seller in 
tort for purely economic loss. Again the 
easy lesson, this time of AFM Corp. 

But when can someone sue a remote 
provider of services in tort for purely 
economic loss? Before addressing this ques- 
tion, it is important to identify what 
circumstances are not involved. 

By definition, cases involving personal 
injury are outside the concern of the 
economic loss rule. It is little-challenged 
that policies of deterrence (including pro- 
viding safety incentives) and compensation 
(including risk-spreading) justify tort ac- 
tions to remedy personal injuries.>! 

Likewise by definition, cases involving 
property damage fall outside the rule. 
Distinguishing property damage from eco- 
nomic loss, however, is a harder task. 
Recall Monsanto Agricultural Products 
Co. v. Evenfield.52 There, Evenfield, a 
farmer, sued Monsanto, a herbicide manu- 
facturer, because the Monsanto herbicide 
Evenfield bought from a distributor failed 
to control weeds, damaging his soybean 
crop. Had the herbicide, due to some 
defect, ignited while in storage and burned 
the fields, Evenfield would have had a tort 


action. But either way, he suffered the 
same loss. Evenfield may have been indif- 
ferent to the way in which the loss oc- 
cured; he may have had both fire and crop 
loss insurance. But many people will not 
be so indifferent. Insurance which covers 
fire and other property damage — the 
type of loss for which there is a tort 
remedy — is far more common than 
insurance which covers economic loss, 
such as business interruption — for which 
there is no tort remedy. And, of course, 
once property damage is suffered, all rea- 
sonably foreseeable economic losses are 
recoverable, too. 

Safety is the most oft-cited reason for 
extending tort liability rules from personal 
injury cases to property damage cases.%3 
Yet if safety is the reason for distinguish- 
ing between property damage and purely 
economic loss, then one would expect a 
rule that allows recovery for whenever a 
breach of duty creates an unreasonable 
risk of harm. Yet this approach has been 
rejected by the United States Supreme 
Court as “too indeterminate to enable 
manufacturers easily to structure their 
business behavior.”>4 Whether property 
damage ought to be distinguished from 
economic loss on safety or other grounds, 
however, is not the focus of this article. 


So when can someone sue a remote 
provider of services for purely economic 
loss? The Florida Supreme Court has said, 
in effect: At least when the injured party 
is a builder, the harm causer is an archi- 
tect, and the builder has “no contract 
under which [he] could recover his loss.”55 
But the critical factor the court failed to 
consider was the overall contractual ar- 
rangements among the builder, the owner 
of the project, and the architect. This 
arrangement, and ones like it, should 
forbid tort recovery of purely economic 
loss for exactly the same reasons as does 
a contract between the buyer and seller of 
goods or services. The dispute is really 
over contract performance, and the par- 
ties’ bargained over, priced, and allocated 
risks, incluc g risks of nonperformance. 
Supplying an overlay of tort law on multi- 
lateral contractual arrangements is indis- 
tinguishable from overlaying tort onto 
bilateral contracts. The simple truth is 
most such plaintiffs are just trying to 
squirm from under their contract. Perhaps 
a warranty disclaimer, a limit on warranty 
recovery, a no damage for delay clause, 
or a statute of limitations stands in the 
way of a successful contract claim. And 
in addition to skewing the contact risk 
allocations, tort liability levies two costs 
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on the public: increased prices to cover the 
increased liability and increased direct and 
indirect costs of adjudicating these claims. 
Accordingly, this rule should also be 
made clear: In multilateral contract cases, 
there should be no tort recovery for 
economic loss alone. That is not to say 
there cannot be exceptions to this or any 
of the other economic loss rules. But 
exceptions ought to be principled, based 
on articulated policy. The one “exception” 
we have — Moyer — fails in this regard. 
It is important also to state clearly what 
has yet to to be addressed at all: When, if 
ever, should tort recovery be allowed for 
economic loss in situations not involving 
bilateral or multilateral contract arrange- 
ments? For instance, should tort recovery 
be allowed for plaintiff’s business interrup- 
tion when a truck negligently crashes and 
blocks plaintiff's only entrance? Or when 
a tanker negligently slams into the Sun- 
shine Skyway Bridge closing Tampa Bay? 
Or when a lawyer negligently renders an 
opinion on which a stranger relies?56 
Whatever the answers to these ques- 
tions, the Florida Supreme Court should 
end the existing confusion. It should over- 
rule Latite Roofing, clarify E.C. Goldman, 


Inc., and, most importantly, reconsider 
Moyer.O 


! Westinghouse, 510 So. 2d 900 (setting 
forth the 11th Circuit’s statement of the facts). 

2 Florida Power and Light Co. v. Westing- 
house Elec. Corp., 785 F.2d 952, 953 (11th Cir. 
1986). See Fia. Const. Art. V, sec. 3(b)(6). 

3 Westinghouse, 510 So. 2d at 899, 900. 

4 Td. at 900. 

5 Seely, 403 P.2d at 147, 148. 

6 Td. at 151 (citations omitted). 

7 Id. 

8 East River, 106 S.Ct. 2296, 2297 (1986). 

9 Td. at 2299, 2300 (citations omitted). 

10 7d. at 2302, citing E. Farnsworth, Con- 
tracts §12.8, pp. 839-840 (1982). 

Td. at 2303, 2304. 

12 Westinghouse, 510 So. 2d at 901. 

13 Td. at 901, 902. 

14 Td. at 902. 

'5 Monsanto Agricultural Prod. Co., 426 So. 
2d at 576. 

16 Td. 

'7 Cedars of Lebanon Hosp. Corp., 444 So. 
2d at 1070, 1071. 

18 GAF Corp., 445 So. 2d at 351, 352. See 
also Affiliates for Evaluation & Therapy, Inc. 
v. Viasyn Corp., 500 So. 2d at 689-692 (Fla. 
3d D.C.A. 1987). There, a purchaser sued a 
computer manufacturer for negligence, alleging 
the computer purchased from a distributor 
experienced various mechanical breakdowns. 
The Third District reaffirmed GAF Corp., 
holding no negligence action lies without per- 
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sonal injury or property damage. See also 
Aetna Life & Casualty Co. v. Therm-O-Disk, 
Inc., 511 So. 2d 992, 994 (Fla. 1987) (recogniz- 
ing doctrine); Belle Plaza Condominium Ass’n, 
Inc. v. B.C.C. Dev., Inc., 543 So. 2d 239 (Fla. 
3d D.C.A. 1989 (same); Mathieson v. General 
Motors Corp., 529 So. 2d 761, 762 (Fla. 3d 
D.C.A. 1988) (same). 

For an example of a pre-Westinghouse case 
rejecting the economic loss rule see Drexel 
Properties, Inc. v. Bay Colony Club Condo- 
minium, Inc., 406 So. 2d 515 (Fla. 4th D.C.A. 
1981), rev. denied, 417 So. 2d 1328 (Fla. 1982). 

'9 Florida Power & Light Co. v. McGraw 
Edison Co., 696 F.Supp at 618, 619. 

20 East River, 106 S.Ct. at 2300. 

21 Florida Power & Light Co. v. McGraw 
Edison Co., 696 F.Supp at 619, 620. 

22 Illinois courts have spilled much ink strug- 
gling over this. See, e.g., Kishwaukee Commu- 
nity Health Services Center v. Hospital Bldg. 
& Equip. Co., 638 F.Supp. 1492 (N.D. I11. 
1986). 

23 AFM Corp. v. Southern Bell Tel. & Tel. 
Co., 796 F.2d 1467 (11th Cir. 1986). See Fra. 
Const. Art V, sec. 3(b)(6). 

24 AFM Corp., 515 So. 2d at 180, 181. 

25 Td. at 180. 

26 Td. at 181. 

27 First American Title Ins. Co., Inc., 457 
So. 2d at 473. The court labeled the plaintiff a 
legal subrogee to the “intended and known 
beneficiaries of the contract for the abstract 
service.” Whether this is consistent with Florida 
law governing third-party contract beneficiaries 
is beyond this article, as is whether liability in 
such circumstances is desired policy. 

28 Id. at 468; quoted in AFM Corp., 515 So. 
2d at 181. The court talks much of intended 
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reliance on the abstract; but analysis of this 
case and the economic loss rule as they relate 
to Florida law of negligent misrepresentation 
are also left for another day. 

29 Moyer, 285 So. 2d at 398. 

30 AFM Corp., 515 So. 2d at 181. 

31 The architect owes a common law duty 
to the owner to “exercise and apply his skill and 
ability, reasonably and without neglect” in 
preparing plans and specifications. Bayshore 
Dev. Co. v. Bonfoey, 78 So. 507, 509 (Fla. 
1918). See also Moyer, 285 So. 2d 397, and 
cases cited therein; Lee County v. Southern 
Water Contractors, Inc., 298 So. 2d, at 520, 521 
(Fla. 2d D.C.A. 1974). 

Perhaps talk of a concurrent duty and the 
relationship between the builder and the archi- 
tect was to foreclose negligence suits for purely 
economic loss by others, like condominium 
associations. See, e.g., Parliament Towers Con- 
dominium v. Parliament House Realty, Inc., 
377 So. 2d 976 (Fla. 4th D.C.A. 1980); Navajo 
Circle, Inc. v. Development Concepts Corp., 
373 So. 2d 689 (Fla. 2d D.C.A. 1979). 

32 An architect’s only supervisory duties are 
those established by contract. If no standard 
of care is specified, the law furnishes one. 

33U.S. v. Spearin, 39 S.Ct. 59 (1918); 
Bradford Builders, Inc. v. Sears, Roebuck & 
Co., 270 F.2d 649, 655 (Sth Cir. 1959); City of 
Orlando v. H. L. Coble Constr. Co., 282 So. 
2d 25, 27 (Fla. 4th D.C.A.), cert. denied, 288 
So. 2d 505 (Fla. 1973). 

34 Hanover Realty Corp. v. Codomo, 95 So. 
2d 420, 423 (Fla. 1957); Harry Pepper & 
Assoc., Inc. v. Hardrives Co., Inc., 528 So. 2d 
72 (Fla. 4th D.C.A. 1988); Fernandez v. Vazquez, 
397 So. 2d 1171 (Fla. 3d D.C.A. 1981); Melvin 
v. West, 107 So. 2d 156, 160 (Fla. 2d D.C.A. 
1958), cert. denied, 111 So. 2d 40 (Fla. 1959). 

35 Poranski v. Millings, 82 So. 2d 675 (Fla. 
1955); Clement v. Pensacola Builders Supply 
Co., 189 So. 852 (Fla. 1939). 

36 Harry Pepper & Assoc., Inc., 528 So. 2d 
72; Southern Gulf Utilities, Inc. v. Boca Ciega 
Sanitary Dist., 238 So. 2d 458 (Fla. 2d D.C.A.), 
cert. denied, 240 So. 2d 813 (Fla. 1970). 

37 Hutchison v. Tompkins. 259 So. 2d 129 
(Fla. 1972); Osceola County v. Bumble Bee 
Constr., Inc., 479 So. 2d 310 (Fla. Sth D.C.A. 
1986). 

38 Indeed, every American Institute of Archi- 
tects Standard Form of Agreement specifically 
provides a place to “insert any special provi- 
sions for liquidated damages relating to failure 
to complete work on time.” 

39 Latite Roofing, 528 So. 2d at 1382. 

40 Td. at 1383. 

43 E.C. Goldman, Inc., 543 So. 2d at 1268, 
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1269. 

4 Td. at 1272. 

45 Td. at 1270 (citations omitted). 

46 Td. at 1271. The court also found no 
proximate cause, since it was the owner’s 
reliance on the consultants’ reports, not the 
reports themselves, which caused the loss. But 
is it not always so? 

47 Td. at 1275. 

48 Brenner, 710 F.Supp. at 1337-1338. 

49 Td. at 1338. 

50 See Strickland-Collins Constr. Corp. v. 
Barnett Bank of Naples, 545 So. 2d 476,477 
(Fla. 2d D.C.A.1989). (“In the absence of 
personal injuries or property damage to prop- 
erty outside the contract, Florida will not create 
a duty in tort to permit recovery of economic 
losses where litigants have allocated the various 
risks of their bargain by contract.”) 

51 One might ask why tort rules, even for 
personal injuries, are ever necessary as between 
contracting parties. A nonwaivable duty of care 
would serve the policies of deterrence and 
compensation. Yet grounding liability in con- 
tract might avoid some problems caused by the 
natural pressure to extend tort liability. 

52 See, supra, n. 15-16 and accompanying 
text. 

533 Fast River, 106 S.Ct. at 2300. 

54 Td. at 2302. But see Streiff Jewelry Co., 
Inc. v. United Parcel Service, Inc., 670 F.Supp 
341, 343 (S.D. Fla. 1987), vacated mem., 679 
F.Supp 7 (S.D. Fla. 1988) (in dicta, emphasiz- 
ing risk of harm). 


55 AFM Corp., 515 So. 2d at 181. 


56 Looking at Florida’s cases shows the 
breadth of the economic loss problem, and how 
one broad rule is unlikely to fit all cases. See 
Schwartz, Economic Loss in American Tort 
Law: The Examples of J’Aire and of Products 
Liability, 23 San Disco L. Rev. 37 (1986). A 
recent IIth Circuit decision highlights some of 
these difficult issues which ought to be thought- 
fully addressed by the Florida Supreme Court. 
Pinnacle Port Community Assn., Inc. v. Oren- 
stein, 872 F.2d 1536 (ilth Cir. 1989). After 
initial completion of the condominium project, 
Pinnacle Port, the condominium owners’ asso- 
ciation, sued Orenstein, the developer, and 
NAMI, the lender, in Florida state court for 
construction defects. That case was settled 
pursuant to a stipulation between Pinnacle 
Port and Orenstein to which NAMI was not a 
party. The stipulation released Orenstein and 
NAMI; in return, Orenstein agreed to perform 
certain repairs. Unsatisfied with the repairs, 
Pinnacle Port brought suit in federal district 
court. Pinnacle Port’s claims included a negli- 
gence count against NAMI based on repairs 
NAMI gratuitously undertook. The 11th Cir- 
cuit upheld the tort claim, at least so far as it 
sought to recover for damage to the condomin- 
ium units caused by NAMI’s repair efforts. The 
court distinguished Westinghouse and AFM 
Corp., as Pinnacle Port’s claim “involves an 
affirmative act by NAMI, with resulting dam- 
age to property, not mere loss due to incomplete 
or unsatisfactory contractual performance.” Jd. 
at 1546. Thus, this case squarely presents the 
question of when may someone sue a remote 
provider of services in tort when no contract 
covers the wrongdoer’s conduct. Questions of 
Pinnacle Port’s reliance may raise issues akin 
to negligent misrepresentation cases, where reli- 
ance is the key factor. 
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The IRC’s Prohibition of 

Churches 


and the Establishment Clause 


ebster v. Reproductive 

Health Services, US. 

, 109 S. Ct. 3040 

(1989), has again drawn at- 

tention to the political campaign activities 

of churches. The October 1989 special 

session of the Florida Legislature called 

by Governor Bob Martinez to consider 

abortion issues will result in church activ- 

ity interpreted as being directed toward 

the election or defeat of some legislators. 

This article will discuss the I.R.C. §501(c)(3) 

prohibition of political campaign activity 

by churches and its constitutionality under 
the establishment clause. 

“Churches”! have been tax-exempt or- 
ganizations from the inception of the 
Internal Revenue Code in 1913. Churches 
played a significant role in the founding 
of this country, the antislavery movement, 
the civil rights movement, and, more re- 
cently, the right-to-life movement; yet, a 
church may lose its tax-exempt status for 
making any statement on behalf of or in 
opposition to a candidate for public of- 
fice.2 The prohibition of political campaign 
activities is absolute. The church has the 
burden of establishing its entitlement to 
tax exemption and, hence, that it has not 
participated in a political campaign.* The 
placement of the burden may account for 
a relaxation of the prohibition by courts. 
Multiple infractions of the political cam- 
paigning ban may be necessary to 


by Scott W. Putney 


The prohibition of 
political campaign 
activities of 
churches should 
be abandoned. If 
there are risks 
associated with 
this abandonment, 
Congress should 
err on the side of 
religious liberty 


demonstrate a substantial nonexempt pur- 
pose.° 

It should be noted that the prohibition 
applies to all §501(c)(3) organizations and 
not just to churches. In Association of the 
Bar of the City of New York v. Commis- 
sioner of Internal Revenue, 858 F.2d 876 
(2d Cir. 1988), cert. den., 109 S.Ct. 1768 
(1989), the court denied the bar associa- 
tion tax-exempt status under §501(c)(3) 
because it rated judicial candidates and 
published the results. Though the court 
found that the practice was “clearly in the 
public interest,” the ratings “reflect[ed] the 


philosophy of the organization” and con- 
stituted prohibited political campaigning.® 

In addition to risking the loss of its 
tax-exempt status, if a religious organiza- 
tion expends its own funds on “influencing 
or attempting to influence the selection, 
nomination, [or] election... of any individ- 
ual to any Federal, State, or local public 
office or office in a political organization, 
or the election of Presidential or Vice- 
Presidential electors, whether or not such 
individual or electors are selected, nomi- 
nated, [or] elected,” a tax is imposed on 
those funds by §527{. Further, any funds 
paid or debts incurred by the organization 
“in any participation in, or intervention 
in (including the publication or distribu- 
tion of statements), any political campaign 
on behalf of (or in opposition to) any 
candidate for public office” will subject 
the church and its managers to tax liabil- 
ity under §4955. The I.R.S. may abate the 
taxes if it finds that the political expendi- 
ture was not willful and flagrant and was 
timely corrected. Alternatively, if the I.R.S. 
determines that the political expenditures 
were flagrantly made, then it may termi- 
nate the taxable year of the church, assess 
any taxes, and seek an injunction to 
prevent further political expenditures.® 

A church, without the risk of losing its 
tax-exempt status, may conduct a public 
forum on a broad range of issues, pro- 
vided that all legally qualified candidates 
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for the applicable public office are invited 
to participate and a nonpartisan, inde- 
pendent panel prepares and presents the 
questions for the candidates.? A church 
may hold nonpartisan voter registration 
and “get-out-the-vote” drives, provided 
that the drives are not identified with any 
candidate or political party.!° 

The prohibition on political campaign 
activities has rarely been applied to with- 
draw tax-exempt status from religious 
organizations. In the 1960’s, at the insis- 
tence of the Kennedy administration, the 
I.R.S. sought the revocation of the tax- 
exempt status of Christian Echoes Na- 
tional Ministry, Inc.!! Christian Echoes 
was a conservative fundamentalist relig- 
ious organization. It had been critical of 
the policies of the Kennedy administra- 
tion, had participated in substantial 
lobbying activities (also proscribed under 
§501(c)(3)), and had intervened in political 
campaigns by “using its publications and 
broadcasts to attack candidates and in- 
cumbents who were considered too liberal... 
and urging its followers to elect conserva- 
tives,” including then-Senator Barry 
Goldwater as president.!2 The tax-exempt 
status was revoked. 

Christian Echoes implicitly broadened 

the prohibition on political campaign ac- 
tivities to include incumbents who were 
not “candidates” for reelection. Congress 
was concerned with the ramifications of 
the Christian Echoes holding and, when 
enacting §501(h) and §504 of the I.R.C., 
stated: 
It is the intent of Congress that the enactment 
of this section is not to be regarded in any way 
as an approval or disapproval of the decision 
of the Court of Appeals for the Tenth Circuit 
in Christian Echoes National Ministry, Inc. 
versus United States, 470 F.2d 849 (1972), or 
of the reasoning in any of the opinions leading 
to that decision.'3 

In 1982, Abortion Rights Mobilization, 
Inc., certain clergy members, and others 
filed an action against the Secretary of the 
Treasury, the Commissioner of Internal 
Revenue, and the national organizations 
of the Roman Catholic Church demand- 
ing that the I.R.S. cancel the tax-exempt 
status of the Roman Catholic Church, in 
part, because of its “participation in parti- 
san political campaigns on behalf of 
candidates supporting the Roman Catho- 
lic Church’s position on abortion and in 
opposition to candidates with contrary 
views. Amended Complaint 4 21-28.”!4 

The church defendants were dismissed 
from the lawsuit, but the case proceeded 
against the government until the Court of 
Appeals for the Second Circuit dismissed 


it for lack of standing.'5 One of the 
theories advanced by the plaintiffs was 
that the granting of tax-exempt status to 
the church was an unconstitutional estab- 
lishment of religion. 

The Supreme Court has never consid- 
ered the constitutionality of the prohibition 
of political campaigning by churches, but 
it has upheld the §501(c)(3) restriction on 
substantial lobbying activities of tax- 
exempt organizations.'!© Commentators 
have addressed the political campaigning 
prohibition in light of the free exercise 
clause.!7 This article now turns to examine 
the constitutionality of the political cam- 
paigning prohibition under the establish- 
ment clause. 

The first amendment “forbids all laws 
respecting an establishment of religion. 
It is not necessary that a law establish a 
religion in order to offend the first amend- 
ment. In Lemon v. Kurtzman, 403 U.S. 
602 (1971), the Supreme Court adopted a 
three-part test to determine the constitu- 
tionality of a law under the establishment 
clause. “First, the statute must have a 
secular legislative purpose; second, its prin- 
cipal or primary effect must be one that 
neither advances nor inhibits religion; fi- 
nally, the statute must not foster ‘an 
excessive government entanglement with 
religion.’”!9 Though the Court has rarely 
strayed from applying the Lemon “test,”?° 
in Grand Rapids School District v. Ball, 
473 U.S. 373, 383 (1985), it reaffirmed that 
alleged violations of the establishment 
clause “should be measured against the 
Lemon criteria.” A law will not pass 
constitutional muster if it violates any of 
the three criteria.?! 


Secular Purpose 

To ascertain the legitimacy of the secu- 
lar purpose supporting a statute, the Court 
will look to the “recitation of legislative 
purposes appended to [the] law.”22 There 
is no legislative history for the ban on 
political campaigning by §501(c)(3) tax- 
exempt organizations. The prohibition was 
offered as a floor amendment on July 2, 
1954, by then-Senator Lyndon B. 
Johnson.” The ban was added 40 years 
after the enactment of the income tax and 
the simultaneous exemption granted to 
churches. The amendment “was made in 
an attempt to curb the activities of a 
private foundation in Texas that Senator 
Johnson believed had provided indirect 
financial support to his opponent in an 
election.”24 Most churches are not “pri- 
vate foundations,” and the latter are subject 
to their own political campaign activity 
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rules.2> The purpose of the amendment 
was to suppress disfavored political ex- 
pression, and the government so used the 
prohibition in Christian Echoes.?© The 
suppression of disfavored political expres- 
sion is hardly a legitimate secular purpose. 

The Supreme Court has a long history 
of protecting expression. In Grosjean v. 
American Press Co., 297 U.S. 233, 250 
(1936), the Court ruled that the govern- 
ment may not use the taxing power “to 
limit the circulation of information.” In 
Murdock v. Pennsylvania, 319 U.S. 105, 
113 (1943), the Court found that the 
imposition of a tax on religious expression 
was “as potent as the power of censor- 
ship.” The Court reiterated its position in 
Follett v. McCormick, 321 U.S. 573, 577 
(1944), wherein it said: “The exaction of a 
tax as a condition to the exercise of the 
great liberties guaranteed by the First 
Amendment is as obnoxious as the impo- 
sition of a censorship or a previous 
restraint.” Similarly, the Court has forbid- 
den the government to condition the receipt 
of governmental benefits upon accepting 
restrictions on religious expression.2’ Free- 
dom of corporate expression is inviolable 
as well.28 

Notwithstanding that a tax exemption 
is a “privilege,” the denial of a tax exemp- 
tion may not be employed to infringe 
expression. The deterrent effect of the 
denial of the exemption is akin to a 
penalty or fine levied for the political 
expression.2? Only when public safety is 
jeopardized can legislation restrict the ex- 
pression of political ideas.*° 

Congress, more than 30 years after the 
enactment of the prohibition on political 
campaign activity, perhaps realized the 
error of its ways. In amending §501(c)(3) 
in 1987 to ban activity “in opposition to” 
candidates for public office, Congress in- 
dicated that its real legislative purpose was 
that “the U.S. Treasury should be neutral 
in political affairs.”3! The theory is that, 
by granting tax-exempt status to churches 
which participate in political campaign 
activities, the government, in effect, is 
“subsidizing” the political expression of 
the churches. The prevention of “subsidiz- 
ing” was not the policy behind the original 
prohibition. Generally, the Supreme Court 
will not consider legislative statements 
made years after the passage of a bill.32 
Original legislative intent, or the lack 
thereof, cannot be changed or supple- 
mented by a later Congress.*3 In spite of 
these principles, the Court of Appeals for 
the Fourth Circuit has held that “Con- 
gress has a legitimate interest in preventing 
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individuals from making tax-deductible 
contributions to finance lobbying activi- 
ties through the means of charities which 
are exempt from taxes.”34 Presumably the 
same “legitimate interest” will support the 
political campaign activity ban. The inter- 
est may be heightened if it is assumed that 
the congressional purpose in enacting the 
prohibition, in part, was to prevent churches 
from having an advantage over others in 
the political arena. This argument causes 
conflict between free speech and free exer- 
cise of religion, on the one hand, and the 
establishment clause, on the other. 

The landmark decision contrasting the 
free exercise clause with the establishment 
clause is Walz v. Tax Commission, 397 
U.S. 664 (1970). New York City “granted 
property tax exemptions to religious or- 
ganizations for religious properties used 
solely for religious worship.”35 An owner 
of real estate filed suit claiming that the 
exemption required the plaintiff to indi- 
rectly subsidize religious organizations. The 
Supreme Court found that “the legislative 
purpose of the property tax exemption 
was neither the advancement nor the inhi- 
bition of religion, [that] it was neither 
sponsorship nor hostility,” that property 
taxation would inhibit religious activities 
and risk the loss of religious properties, 
that other beneficial and stabilizing non- 
profit corporations were similarly granted 
property tax exemptions, that exemption 
constituted a reasonable attempt to guard 
against the latent dangers and hostility 
toward religion inherent in taxation, that 
the exemption spared the free exercise of 
religion from the burden of property taxa- 
tion, and that religion was not established 
thereby. The Court acknowledged that 
churches receive an indirect economic bene- 
fit by the tax exemption but noted that 
no government revenue was transferred 
to churches. The Court upheld the exemp- 
tion notwithstanding that “adherents of 
pacticular faiths and individual churches 
frequently take strong positions on public 
issues.... Churches as much as secular 
bodies and private citizens have that 
right.”37 The Court was not concerned 
that the political expression of churches 
might be “subsidized.” 

The prevention of “subsidizing” will 
similarly not support the ban on political 
campaign activity. The prohibition lacks 
a legitimate secular purpose. 

If the primary effect of the prohibition 
on political campaigning is to inhibit or 
advance religion, then the prohibition is 
unconstitutional under the Lemon test. If 
the prohibition were effectively enforced, 


the primary effect would be to muzzle 
churches. When religious issues merge 
into political issues, churches must use 
caution to prevent endorsement of issues 
from being transformed into endorsement 
of political candidates. The only way to 
safeguard against these misapprehensions 
is to strictly limit sermons to religious 
issues. The gray area where religion and 
politics mix must be abandoned. Yet, fear 
of potential liability may not be used by 
the government to “affect the way an 
organization carries out what it under- 
stands to be its religious mission.”8 Further, 
tax exemptions may not be conditioned if 
the requirements “so operate, whatever 
their purpose, as to inhibit or deter the 
exercise of First Amendment freedoms.”?9 
Religion is inhibited when church leaders, 
at the risk of the loss of the church’s 
tax-exempt status, are required to predict 
which of their sermons the I.R.S. will 
consider political campaigning. 


Advancement or 
Inhibition of Religion 

Supporters of the prohibition contend 
that removal of the ban on political cam- 
paign activity will have the effect of 


advancing religion. Logic defies this argu- 
ment, since politicians will be advanced, 
not religion, if the prohibition is elimi- 
nated. However, the removal of the ban 
would permit churches to use tax- 
deductible contributions and tax-exempt 
income to speak on political issues of 
religious significance. The result could be 
an indirect benefit to religious causes. 
Nevertheless, should the “political cam- 
paign activities” become a substantial 
purpose of the church, then the church 
would lose its tax-exempt status under the 
“organized and operated” test previously 
referenced.” The prohibition is, accord- 
ingly, an unnecessary inhibition of free 
speech and free exercise of religion. 

The flip side to the argument that the 
withdrawal of the ban on political cam- 
paigning would serve to advance religion 
is that the retainment of the prohibition 
advances the “religion of secularism.” In 
Abington School District v. Schempp, 374 
U.S. 203 (1963), the Supreme Court indi- 
cated that government “may not establish 
a ‘religion of secularism’ in the sense of 
affirmatively opposing or showing hostil- 
ity to religion, thus ‘preferring those who 
believe in no religion over those who do 
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believe.’™! Quashing religious speech which 
permeates the border between religion and 
politics serves to establish a religion of 
secularism. 

The ban on political campaign activity 
inhibits religion, and the repeal of the 
prohibition would incidently advance re- 
ligion. The former is unconstitutional; the 
latter is constitutionally permissible.*2 The 
establishment clause “may not be used as 
a sword to justify repression of religion 
or its adherents from any aspect of public 
life.™43 


Excessive Entanglement 

In order to survive the Lemon test of 
constitutionality, the prohibition of politi- 
cal campaigning by churches “must not 
foster an excessive government entangle- 
ment with religion.“ If the prohibition 
requires “a comprehensive, discriminating, 
and continuing state surveillance™> to 
ensure compliance, then the ban offends 
the establishment clause. The prohibition 
is a source of administrative and financial 
entanglement. First, in ensuring compli- 
ance the government must determine 
whether an activity is religious or political. 
Second, the government must determine 
the amount of political campaign activity 
so as to ascertain the amount of tax to be 
assessed and whether the ban has been 
sufficiently violated to justify the loss of 
tax-exempt status. The result is the gov- 
ernmental direction of churches forbidden 
by Lemon. Further, there is no “clear- 
cut distinction between discussion, lauda- 
tion, general advocacy, and solicitation,” 
and determining, therefore, when a church 
leader has participated in a political cam- 
paign is difficult. 

Since Cantwell v. Connecticut, 310 U.S. 
296 (1940), the Supreme Court has been 
reluctant to allow government officials to 
decide if a cause is a religious one.*% 
Courts are incompetent to determine ec- 
clesiastical questions*? and “are not arbiters 
of scriptural interpretation.”>° Government 
may not interfere with churches in “defin- 
ing and carrying out their religious 
missions.”>! 

If courts were permitted to distinguish 
political from religious speech, then “pro- 
phylactic contact [would be] required to 
insure” that church leaders played a strictly 
religious role.52 A church leader cannot 
be monitored once so as to ascertain the 
extent of political campaigning which may 
appear in the leader’s sermons.>> Atten- 
dance at multiple church meetings by 
I.R.S. agents would be necessary to effec- 
tively enforce the ban on political 


The ban on 
political campaign 
activity inhibits 
religion, and 
the repeal of 
the prohibition 
would 


incidentally 
advance religion 


campaigning.*4 The I.R.S. must not be 
allowed “to engage in onerous, direct 
oversight, or to make on-site judgments 
from time to time”> as to whether parts 
of a sermon constitute political campaign 
activities. “A comprehensive system of 
supervision ... would inevitably lead to an 
unconstitutional administrative entangle- 
ment between church and state.” 

The problem is accentuated when an 
attempt is made to draw a distinction 
between a candidate and the candidate’s 
stand on an issue. Churches have the right 
to speak out on public issues, be they 
religious or political.5’ If a church leader, 
however, takes a stand on an issue in 
agreement with that held by a candidate 
for public office, the church for which the 
leader speaks may lose its tax-exempt 
status for participating in a political cam- 
paign. The loss may occur even though the 
church leader did not intend to endorse 
the candidate and spoke purely from a 
religious motivation. “The distinction 
between discussion of issues and candi- 
dates and advocacy of election or defeat 
of candidates may often dissolve in practi- 
cal application. The Roman Catholic 
Church’s right-to-life activities provide the 
clearest example. 

The Catholic Church has opposed abor- 
tion since the time of the Caesars. The 
abortion issue was religious long before it 
became political. Since the Roe v. Wade 
decision, candidates for public office have 
been frequently aligned with either the 
pro-life or pro-choice movements. Party 
platforms have contained references to 
abortion. Therefore, it is not the Catholic 
Church which endorses candidates; rather, 
the candidates endorse the longer-held 
view of the Roman Catholic Church. 
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Removal of tax-exempt status would vio- 
late the requisite government neutrality 
toward religion® and would operate as a 
condemnation of Catholic Church dogma.®! 

Abortion is not the only religious issue 
with political overtones. The World Coun- 
cil of Churches conference on missions 
and evangelism recently considered such 
political issues as an independent 
Palestinian state, a moratorium on Third 
World debt, economic injustice, and the 
environment.® The Bible contains several 
references to prophetic political events: 
conflicts in the Mideast, the potential for 
a one-world government, the coming mes- 
siah and the return of Christ, and 
Armageddon,® for example. It is both 
impossible and undesirable to completely 
separate religion and politics in discussing 
issues and national and world events. 
Discussion of issues and events inevitably 
involves political candidates. It is far more 
practical to judge whether a church has 
engaged in substantial political campaign- 
ing than it is to absolutely ban such 
conduct. 

In addition to requiring an unworkable 
division of religion and politics, the prohi- 
bition of political campaign activities also 
requires intense governmental review of 
church financial affairs. Congress, recog- 
nizing that the I.R.S. should be restricted 
in making church tax inquiries and exami- 
nations, enacted §7611 of the Internal 
Revenue Code. Section 7611 restricts 
I.R.S. inquiries to qualifications of the 
church as a tax-exempt organization and 
questions involving the conducting of an 
unrelated trade or business or other activi- 
ties subject to taxation. 

The Supreme Court has purposed to 
prevent state review of church expendi- 
tures on a continuing basis. The ban on 
political campaign activity obligates the 
I.R.S. to periodically check each church’s 
financial records to ascertain the amount 
of expenditures on any political campaign- 
ing. In addition, if tax-exempt status is 
lost, the church would be subject to taxes, 
audits, tax liens, tax valuations of church 
property, tax foreclosures, and other hos- 
tilities. Incidental political campaign 
activities should not lead to such onerous 
burdens.” 

The ban on political campaign activity 
is too restrictive. It fosters an excessive 
entanglement between church and state in 
attempting to completely demarcate relig- 
ion and politics, in attempting to separate 
candidates from public issues, and in 
necessitating continuous I.R.S. surveillance 
of church activities and finances. Eliminat- 
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ing the ban on political campaign activity 
would provide a more flexible approach 
and reduce surveillance to a level com- 
mensurate with ensuring that participation 
in political campaigning did not become a 
substantial purpose of a church.® 


Political Divisiveness 

As additional evidence of excessive en- 
tanglement, the Supreme Court will some- 
times review the political divisiveness of a 
statute in deciding its constitutionality 
under the establishment clause. Political 
divisiveness alone has never served to 
invalidate an otherwise permissible stat- 
ute. Since the ban on political campaign 
activity “does not involve a direct subsidy 
to church-sponsored schools or colleges, 
or other religious institutions,... no inquiry 
into potential political divisiveness is even 
called for, Mueller v. Allen, 463 U.S. 388, 
403-404, n. 11 (1983).”7° Further, Chief 
Justice Warren, writing for the Court in 
Braunfeld v. Brown, 366 U.S. 599, 606 
(1961), said: “We are a cosmopolitan na- 
tion made up of people of almost every 
conceivable religious preference. These de- 
nominations number almost three hun- 
dred.” In a subsequent case, the Court 
indicated that there were “innumerable 
smaller [religious] groups.””7! Even the 
Catholic Church is not sufficiently power- 
ful in this diverse nation to threaten the 
establishment clause. “The risk of signifi- 
cant religious or denominational control 
over our democratic processes — or even 
of deep political division along religious 
lines — is remote.”’2 


Conclusion 

The prohibition of political campaign 
activity by churches permits the I.R.S. to 
determine what is a religious cause. This 
“lays a forbidden burden upon the exer- 
cise of liberty protected by the Constitu- 
tion.”73 Free religious and political expres- 
sion are “essential to enlightened opinion” 
notwithstanding “the probability of ex- 
cesses and abuses.””4 Religious political 
participation is not in a status less pre- 
ferred than political participation generally. 
Government may not as a goal promote “safe 
thinking” with respect to religion and fence out 
from political participation those ... whom it 
regards as overinvolved in religion. Religionists 
no less than members of any other group enjoy 
the full measure of protection afforded speech, 
association, and political activity generally. The 
Establishment Clause, properly understood, is 


a shield against any attempt by government to 
inhibit religion.” 


The constitutional guarantees of the 
free exercise of religion and free political 


expression are within the same amend- 
ment. These liberties are complimentary, 
not antagonistic. The free speech guaran- 
tee has no fuller or more urgent applica- 
tion than to political campaigns.” An 
informed electorate is a free electorate. 
To allow churches to suffer loss of tax- 
exempt status and to incur tax liability for 
the exercise of political expression is to 
fetter a valuable source of information 
which serves as a restraint on and con- 
science for the government. If the govern- 
ment is permitted to suppress religious or 


political expression, an abridgment of one , 


will inevitably lead to an abridgment of 
the other. The philosophy of the Bill of 
Rights will have been completely repudi- 
ated.”7 Conversely, should religious zeal- 
ots somehow attempt to control the politi- 
cal process, the American citizenry will 
refute and reject their ideas at the polls. 
Judicial enforcement of the establishment 
clause will limit “any measure of success 
they achieve.”78 

Allowing the I.R.S. to define religious 
causes also permits government to taint 
religious exercise with “corrosive secular- 
ism.”? Ultimately, secularism could become 
the established religion of the United 
States. As government inevitably expands 
and its influences grow, the area of relig- 
ious activity will constantly contract.8° 

The ban on political campaign activities 
of churches contained in §501(c)(3) vio- 
lates the establishment clause. The 
prohibition also violates the free exercise 
clause.8! The Supreme Court has recently 
ruled that the government may not offer 
tax exemptions exclusively to religious 
organizations unless the exemptions are 
required by the free exercise clause and 
do not markedly burden nonbeneficiar- 
ies.82 Removing the ban as to churches 
alone may offend this principle, but the 
elimination of the ban on political cam- 
paigning would remove the impediment 
to the free exercise of religion and would 
only incidentally burden any nonbenefici- 
aries. However, there is no justifiable 
reason for retaining the ban with respect 
to other charitable organizations, and its 
complete eradication from §501(c)(3) would 
not be interpreted as having a forbidden 
sectarian purpose. The free speech argu- 
ments apply equally to educational and 
other charitable institutions.®? 

At times, the free exercise and establish- 
ment clauses conflict. The goal of each is, 
however, the same — freedom of religion 
without government involvement. The ban 
on political campaign activity restricts free 
exercise of religion and unnecessarily in- 


volves the government in religious affairs. 
The prohibition of political campaign ac- 
tivities of churches should be abandoned. 
If there are risks associated with this 
abandonment, Congress should err on the 
side of religious liberty. 

If Congress fails to act, then the Su- 
preme Court, at its first opportunity, 
should hold the ban on political cam- 
paigning unconstitutional. The Court has 
before surgically removed constitutionally 
offensive provisions of an otherwise valid 
statute.84 Churches would still be subject 
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to loss of tax-exempt status for participat- 
ing in substantial political campaign 
activities. The “organized and operated” 
tests provide greater flexibility to the courts 
in handling these I.R.S.-church disputes.*5 
The present absolute prohibition is un- 
workable and unenforceable. The I.R.S. 
is understandably reluctant to sound the 
death knell of a church for inadvertently 
straying into the political arena. The pen- 
alty of the loss of tax-exempt status is 
disproportionate to any “abuse.”*6 

If Congress is truly concerned about 
“subsidizing” political campaign activities 
of churches through granting tax-exempt 
status, then taxing the activities is the 
more appropriate remedy.®’ Certainly the 
I.R.S. does not need both taxes and loss 
of tax-exempt status as remedies, though 
the imposed taxes may fall prey to the 
same constitutional analysis.*® 

In any event, until Congress or the 
Supreme Court abolishes the ban on po- 
litical campaign activity, churches and 
other charitable organizations must be 
cautious in exercising their free speech 
rights or be prepared to defend them in 
court.0 

'“Church” is not defined in the Internal 
Revenue Code. The term is generally broad 
enough to include an assembly of a religious 
organization. 

21.R.C. §501(c)(3) provides an income tax 
exemption for “corporations...organized and 
operated exclusively for religious, charitable, 
scientific, testing for public safety, literary, or 
educational purposes,...which does not partici- 
pate in, or intervene in (including the publishing 
or distributing of statements), any political 
campaign on behalf of (or in opposition to) any 
candidate for public office.” 

Reg. §1.501(c)(3)-1(c)(1) states that “an or- 
ganization will be regarded as ‘operated 
exclusively’ for one or more exempt purposes 
only if it engages primarily in activities which 
accomplish one or more of such exempt pur- 
poses specified in section 501(c)(3). An 
organization will not be so regarded if more 
than an insubstantial part of its activities is not 


in furtherance of an exempt purpose.” (Empha- 
sis added). 


Reg. §1.501(c)(3)-1(c)(3)(i) states that “an 
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organization is not operated, exclusively for 
one or more exempt purposes if it is an ‘action’ 
organization as defined in subdivisions (ii), (iii), 
or (iv) of this subparagraph.” 

Subdivision (iii) states that “an organization 
is an ‘action’ organization if it participates or 
intervenes, directly or indirectly, in any political 
campaign on behalf of or in opposition to any 
candidate for public office. 

“The term ‘candidate for public office’ means 
an individual who offers himself, or is proposed 
by others, as a contestant for an elective public 
office, whether such office be national, state, or 
local. Activities which constitute participa- 
tion or intervention in a political campaign on 
behalf of or in opposition to a candidate 
include, but are not limited to, the publication 
or distribution of written or printed statements 
or the making of oral statements on behalf of 
or in opposition to such a candidate.” 

I.R.C. §§170(b)(1)(A), 2522(a)(2), and 
2055(a)(2) provide deductions for charitable 
contributions to a tax-exempt church for in- 
come, gift, and estate tax purposes, respectively. 

3 United States v. Dykema, 666 F.2d 1096, 
1101 (7th Cir. 1981), cert. den., 456 U.S. 983 
(1982). 

4JTd. at 1099, n. 3; Dickinson v. United 
States, 346 U.S. 389 (1953). 

5 Hammerstein v. Kelley, 235 F.Supp. 60 
(E.D.Mo. 1964), affd., 349 F.2d 928 (8th Cir. 
1965). 

6858 F.2d 876, 878-80 (2d Cir. 1988), cert. 
den., 109 S. Ct. 1768 (1989). 

7I.R.C. §527(e)(2). See also Rev. Rul. 81- 
95, 1981-1 C.B. 332 and S. Rep. No. 93-1357, 
93d Cong., 2d Sess., 29 (1974), 1975-1 C.B. 
517,533. 

8 T.R.C. §§4962, 6852, and 7409. 

9 Rev. Rul. 86-95, 1986-2 C.B. 73. See also 
Rev. Rul. 66-256, 1966-2 C.B. 210. 

10 Reg. §1.527-6(b)(5). See also Rev. Rul. 
80-282, 1980-2 C.B. 178 amplifying Rev. Rul. 
78-248, 1978-1 C.B. 154. But see Rev. Rul. 
67-71, 1967-1 C.B. 125; Rev. Rul. 68-263, 
1968-1 C.B. 256; Rev. Rul. 64-195, 1964-2 C.B. 
138; Rev. Rul. 72-512, 1972-2 C.B. 246; Rev. 
Rul. 74-574, 1974-2 C.B. 160; Rev. Rul. 76-456, 
1976-2 C.B. 151; Rev. Proc. 86-43, 1986-2 C.B. 
729. 

11D, Way Cuurcues SHoutp Not 
Pay Taxes (1977), at 79. 
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Missing deadlines 
Why risk the embarrassment and cost of 
mussing deadlines? 


With Abacus software on your computer, 
your worries about inaccuracy and over- 
sights are over. Court rules automatical- 
ly calculate all of your case deadlines with 
reminders and post them to the master and 
individual calendars. Abacus adjusts for 
holidays and weekends and alerts you 
to conflicting appointments. You can 
add your own time rules and modify 
existing ones quickly and easily. 


Rescheduling headaches 
Want to make rescheduling effortless? 


With Abacus you can change any date and 
all the dependent events are instantly 
recalculated and adjusted on your com- 
mand. Abacus features Laser Calen- 
dars so you can take it with you! Abacus 
gives you Clear, concise, up-to-the-minute 
calendars with just the information you 
want to see on them. 


Staff turmoil 
What if something happened to one of 
your key people? 

With Abacus you know where each mat- 
ter stands, what needs to be taken care of, 
and what deadlines need to be met. You 
simply print a report of all the 
clients, cases and events 
being handled by any per: 
and see their notes and u 
coming deadlines without 
searching through drawers, 
files and slips of paper. 


Here’s the easy way to get organized and 
solve your 7 toughest calendaring and 
case management problems 


Cases out of control 

Do you sometimes feel you may be 
forgetting something? 

With Abacus nothing slips by you. Abacus 
works like a multi-part tickler system, 
without the manual filing and cross- 
referencing. Abacus gives you instant ac- 
cess to your personal notes: You can 
search through your notes for any word or 
phrase, and see just those notes you want to 
see 


Things falling between the 
crac. 


Do you ever discover things that should 
have been handled long ago? 


With Abacus you set up master checklists 
for any office procedure such as opening a 
new case, corporate filings or real estate 
closings. Then every future occurrence can 
be automatically scheduled with one entry 
so you'll never miss a step! Abacus keeps all 
of your people on top of every case with 
complete checklists including target dates, 
court deadlines and reminders. 


Mailing backlog 

Do you ever face "mailing overload?” 
With Abacus you can select exactly the 
group you want, and print labels or create 
a mail merge file to use with your word 
processor. Now it’s easy to send notices to 
all defendants in a matter, or a marketing 

newsletter to all the firm’s clients! 


Unhappy clients 

When a client calls...do you have 
immediate answers without having to 
"pull the file?” 

With Abacus you have instant access at 
the touch of a key. It’s like having your 
rolodex, files and tickler box interlinked 
and on-line. Now you can have the 
answers you need at your fingertips when 
you want them. 


HERE’S THE ANSWER! 
Very Compatible 


Abacus software works on your IBM 
compatible computer with a hard disk and 
DOS 3.0 or later. You'll be able to use the 
basic features the first day. And when 
you’re ready to learn the advanced fea- 
tures, Abacus makes it easy with specific 
context help screens throughout, toll- 
free hotline support, and an easy-to-read 
manual. 


Outstanding Value 
Abacus delivers high-end performance at 
a bargain price. Quality software and sup- 
port doesn’t have to be expensive just be- 
cause it’s for lawyers. Everyone in your 
office can use the single station version of- 
Abacus for only $199 (only $299 for the 
multi-user network version.) That in- 
cludes six months of unlimited, toll-free 
hotline support from friendly, 
knowledgeable experts. 


No-Risk Guarantee 
Experience the difference Abacus makes 
in your law practice without risk. Abacus 
is unconditionally guaranteed. If 
you’re not 100% satisfied, simply return it 
any time within six months for a full 
refund. 


ABACUS 


Abacus Data Systems, Inc. 
2775 Via de la Valle, Suite 101 
Del Mar, CA 92014 
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The 


TRADEMARK 
REVISION ACT 


Origins of the Use Requirement and an 
Overview of the New Federal Trademark Law 


by Kenneth R. Pierce 


he Trademark Law Revision Act, the first comprehen- 

sive revision of U.S. trademark law in more than 40 

years, took effect on November 16, 1989.! Although 

the new act has been in effect for only a few months, 
trademark owners and their attorneys have already felt its 
significant impact on the federal trademark system. 

The new act amends the federal trademark law, the Lanham 
Act, 15 U.S.C. §1051 et seg. (1988), in several important 
respects. Most attention has focused, however, on the new 
provisions allowing businesses to file trademark applications for 
marks which they have not yet used in interstate commerce.” 
While registration remains essential to obtain certain important 
statutory benefits, and prior use remains a prerequisite for 
registration, the new act allows the filing of an application for 
registration based upon a “bona fide intent to use” a service 
mark or trademark. When the new law was enacted, the United 
States was virtually the only country to require that trademarks 
be used in commerce before registration application.? American 
companies, unlike their counterparts in Europe, Canada, and 
the Pacific Basin, were forced to make sizable investments in 
packaging, advertising, and marketing before learning whether 
their chosen trademark infringed any rights of another com- 
pany. As an alternative, U.S. companies engaged in practices 
such as “token use” and registration in foreign countries to 
circumvent the Lanham Act’s requirement of prior use in 
interstate commerce. 

Not surprisingly, the problems which gave rise to the need for 
new legislation stemmed from the unique approach to trade- 
marks in early Anglo-American jurisprudence. This article 
discusses the history of trademark law in England and the 
United States, the origins of the use requirement, and the major 
provisions of the new federal trademark law. 

The legal requirement that trademarks be used before qualify- 
ing for legal protection conflicts with the civil law and the 


approach to trademarks taken in international treaties.4 The 
new trademark statute allows the filing of an application for 
registration and grants certain contingent rights based on a 
“bona fide intent to use,” but does not alter the American rule 
that first use establishes priority in service and trademarks, and 
that prior use is necessary to register such marks and maintain 
actions for their infringement. 

Trademarks in the United States thus continue to be treated 
differently from other forms of intellectual property, such as 
patents and copyrights. Devices and inventions need not be 
distributed to the public to obtain patent protection, and literary 
and artistic works need not be published and marketed to obtain 
copyright protection. 

The reason for this distinction lies in part in the different 
sources of constitutional authority for regulation of intellectual 
property. Congress’ authority to enact trademark legislation 
derives from the commerce clause, while a different constitu- 
tional provision, Art. I, §8, provides authority for laws regulating 
and protecting patents. and copyrights. Since 1879, when the 
nation’s first trademark statute was held unconstitutional be- 
cause it was erroneously based on the patent and copyright 
clause,> Congress and the courts have understandably insisted 
that protection of trademarks be closely tied to use (or at least 
intent to use) in interstate commerce. 

Apart from the constitutional issue, however, American 
jurisprudence evinces a deeply-rooted repugnance for protection 
of marks merely by virtue of their originality or distinctiveness. 
While most other countries afford protection to the owner of a 
unique mark or logo upon registration with the appropriate 
governmental authority, the legislative history of the new 
trademark act demonstrates Congress’ intent to discourage 
“trafficking in marks” and to allow marks to be transferred only 
with the business or goodwill attached to their use.® 

Common law precedents inherited from England form a 
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major source for the central role which use 
plays in U.S. trademark law (although the 
United Kingdom converted to an intent-to- 
use system in 1938). English lawyers may 
be surprised to learn, however, that the 
origin of the principle that the “first to 
use” has priority over the “first to register” 
originated neither in chancery nor in the 
law courts but rather in medieval guild 
regulations. 


Trademarks at 
the Common Law 

With some pride, English courts often 
cite a case reported in 1656, Southern v. 
How, as evidence of the common law’s 
early recognition of trademark rights. Even 
American courts have on occasion ex- 
pressed the view that trademark protec- 
tion is deeply entrenched in the common 
law. For example, the Court of Appeals 
for the Second Circuit stated in 1919 that 
“property in trademarks, exclusive and 
absolute, has existed and been recognized 
as a legal possession, which may be bought 
and sold and transmitted, from the earliest 
days of our recorded jurisprudence.” 

Southern v. How, which involved the 

sale of counterfeit jewels, referred in dic- 
tum to an earlier case decided during the 
reign of Elizabeth I which involved the 
infringement of a clothier’s mark. Taken 
in isolation, Southern v. How appears to 
suggest that the trademark during Elizabe- 
than times served the same function that 
it serves today, i.e., “goodwill symbol- 
ized.” One seventeenth century report of 
Southern v. How states that the case 
involved: 
A clothier of Gloucestershire sold very good 
cloth, so that in London if they saw any cloth 
of his mark they would buy it without search- 
ing thereof; and another who made ill cloth put 
his mark upon it without his privity; and an 
action upon the case was brought by him who 
bought the cloth, for his deceit; and adjudged 
maintainable.’ 

However, the next trademark case was 
not reported until 1742—almost a century 
after Southern v. How. And in that case, 
Blanchard v. Hill,9 the chancellor denied 
injunctive relief for trademark infringe- 
ment on the ground that the protection of 
trademarks would promote monopolies. 

In fact, not until the mid-nineteenth 
century could one merchant obtain an 
injunction to protect his trademark from 
infringement by a competitor. In Milling- 
ton v. Fox (1838), most frequently cited 
as the seminal authority for injunctive 
relief, the Lord Chancellor ignored Blan- 
chard and held that the plaintiffs had “a 
title” to certain marks which they had 


Although there has 
been federal 
trademark 
legislation since 
1870, trademark 
law in the United 
States remains an 
odd and sometimes 
uneasy 
combination of 
statutory and 
common law 


affixed to their steel products: “[There- 
fore] they undoubtedly had a right to the 
assistance of a Court of Equity to enforce 
that title.”!9 Not long after this decision, 
the first trademark statutes were enacted 
in England (1875) and in the United States 
(1870). 

The notion that trademarks are a form 
of property recognized at the common law 
with full capacity to be “bought and sold 
and transmitted” does not explain why 
they must be used in order to be pro- 
tected. If the owner of a trademark has 
“title” in his mark, why does U.S. law 
prohibit the transfer of a mark separate 
from the goodwill which it symbolizes? 
Why is “trafficking in marks” repugnant 
to our law? A clue as to the origin of the 
American emphasis on use may be found 
in a 1924 opinion by Justice Oliver 
Wendell Holmes: 

Then what new rights does the trade-mark 
confer? It does not confer the right to prohibit 
the use of the word or words. It is not a 
copyright. .. . A trade-mark only gives the right 
to prohibit use of it so far as to protect the 
owner’s goodwill against the sale of another’s 
product as his. . . . When the mark is used in 
the way that does not deceive the public, we see 


no such sanctity in the word as to prevent its 
being used to tell the truth. It is not taboo."! 


Justice Holmes’ observations reveal a 
tension in trademark law which helps to 
explain the different outcomes of South- 
ern v. How and Blanchard v. Hill. On the 
one hand, the law should protect consum- 
ers who rely on marks like that of the 
clothier in Southern, and businesses should 
not be allowed to misappropriate the 
goodwill in marks developed by their 
competitors. On the other hand, trade- 
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mark protection should not create 
“monopolies” in words or logos, as the 
court in Blanchard feared. As the 
Supreme Court emphasized in holding the 
1870 Trademark Act unconstitutional, trade- 
marks are not literary creations protected 
under the patent and copyright clause. 
The right to use a trademark is not a 
copyright, and when the public is not 
deceived, the trademark owner must not 
be allowed to exclude others from using 
his mark. 

The prior use requirement helps to 
resolve these two counterveiling considera- 
tions. While it burdens American businesses 
in a manner not shared by their foreign 
counterparts, the use requirement helps 
to ensure that the law protects only the 
goodwill symbolized by the mark, and not 
the mark itself. The reluctance to amend 
the Lanham Act to ease those burdens 
becomes more understandable if it is de- 
ception of the public, and not necessarily 
the trademark owner’s “title” in his marks, 
which is the touchstone for legal protec- 
tion in the American system. 

Interestingly, this emphasis on consumer 
protection derives not from the traditional 
sources of Anglo-American law but is 
instead traceable to the original function 
of trademarks in the English economy. In 
his pioneering work, The Historical Foun- 
dations of the Law of Trademarks, Frank 
Schechter explains that the first trade- 
marks were not affixed to goods voluntarily 
as a proxy for goodwill or reputation and 
the first trademark laws were not enacted 
to protect merchants against unfair com- 
petition by those who usurped their marks. 
Instead, the trademark began as a mecha- 
nism by which medieval craft guilds policed 
their members; it ensured that purchasers 
could trace the origin of a product which 
was defective or which did not meet the 
standards of the guild. 

The medieval English economy was domi- 
nated by the craft guilds, each of which 
either had its own ordinances requiring 
members to mark their goods, or admini- 
stered similar statutory or municipal regu- 
lations.'2 The sale of wares which were 
shoddy or defective or which otherwise 
failed to meet the standards of guild 
workmanship was often punishable as a 
crime.!3 Far from granting merchants a 
right or privilege, medieval trademark re- 
quirements were designed to serve the 
public by facilitating the identification and 
punishment of offending craftsmen. The 
reputation of the guild was important, and 
the guild maintained its reputation for 
quality by preventing “the deceit of the 
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common people.”!4 

The oldest of such laws dealt with 
bakers’ marks; originally enacted in 1266, 
a law requiring bakers to “put their recog- 
nized stamps upon their bread” appears 
to have been reenacted or incorporated in 
local or municipal ordinances throughout 
the kingdom.!5 Similar statutes compel- 
ling craftsmen to affix their marks on their 
wares were imposed on coopers, gold- 
smiths, arrowhead makers, clothiers, pew- 
terers, wax workers, and cutlers.!6 

As the influence of the guilds declined, 
the trademark evolved in certain of these 
fields from a mark of origin to a mark of 
quality. But this change did not alter the 
underlying purpose of such laws— 
protection of the public against deceit. 
Thus, while the idea of “title” in a trade- 
mark was still an alien notion in 1742 
when the Lord Chancellor in Blanchard 
v. Hill declined to enjoin the use of a 
trademark by a competitor, it was already 
well established by Elizabethan times that 
a consumer could maintain an action for 
deceit against a clothier who marked his 
“ill made” goods with the trademark of a 
competitor who enjoyed a good reputa- 
tion. The reported trademark cases from 
the nineteenth century reveal that the 
rationale for the original trademark laws— 
consumer protection by identifying the 
source of goods or services—eventually 
made its way into the common law of 
England.!” 


Trademark Laws 
in the United States 

While the effect of the commerce clause 
on the requirement of use in interstate 
commerce should not be minimized, the 
American rule thus finds its true origins 
in the common law inherited from 
England, which in turn derived from regu- 
lations by medieval guilds designed to 
protect the public against deception.!8 
English precedents exercised a particularly 
strong influence on U.S. trademark law; 
even after the Lanham Act was enacted 
in 1946, American courts continued to cite 
some British trademark decisions as per- 
suasive authority.!9 

As with his efforts to “promote the 
useful arts and sciences” through the pro- 
tection of patents and copyrights, Thomas 
Jefferson was an early advocate of legisla- 
tion in this country to protect trademarks. 
As Secretary of State, Jefferson was asked 
by Congress to issue an opinion on a 
petition by a Boston sailcloth maker to 
register his trademark. Significantly, in his 
report back to Congress, Jefferson noted 


the beneficial effect which the protection 
of marks would have on the consuming 
public; such protection would “contribute 
to fidelity in the execution of manufactur- 
ing.” Jefferson urged Congress on De- 
cember 9, 1791, to enact legislation that 
would: “[Permit] the owner of every manu- 
factory to enter in the record of the court 
of the district wherein his manufactory is, 
the name with which he chooses to mark 
or designate his wares, and rendering it 
penal to others to put the same mark on 
any other wares.”?! 

Congress was not to follow this recom- 
mendation for almost another hundred 
years. 

Enacted in 1870, the first federal trade- 
mark statute included no prior use 
requirement and granted exclusive rights 
“in any lawful trademarks” to one who 
registered. Nine years later, the statute was 
held unconstitutional on the ground that 
it was improperly based on the patent and 
copyright clause. Congress might have 
avoided this mistake if it had reviewed 
Jefferson’s original 1791 report. The first 
Secretary of State made no reference to 
the patent and copyright clause (which he 
drafted) as the constitutional basis for a 


trademark statute, suggesting instead that 
the commerce clause provided the neces- 
sary authority.22 

Perhaps overreacting to the Supreme 
Court’s decision, Congress confined its 
next statute, passed in 1881, to trade- 
marks used in commerce “with Foreign 
nations or the Indian Tribes.”23 Congress 
waited another 25 years before enacting 
general trademark legislation in 1905. Al- 
though they afforded very minimal rights, 
the 1881 and 1905 acts resulted in more 
than 300,000 trademark registrations. The 
comprehensive Lanham Act, signed by 
President Truman in 1946, took effect 
after a 42-year hiatus in trademark legisla- 
tion. Another 42 years elapsed before 
Congress saw fit to revise the Lanham Act 
with the Trademark Law Revision Act of 
1988. 

Although there has been federal trade- 
mark legislation since 1870, trademark law 
in the United States remains an odd and 
sometimes uneasy combination of statu- 
tory and common law. Despite the federal 
trademark statutes, rights in a trademark 
can arise in the United States under the 
common law based on first use of a 
particular mark. While registration under 
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the federal system confers important rights 
and benefits,”4 it is not essential to perfect- 
ing such rights. As is seen below, the new 
act—while allowing applications to be 
filed prior to actual use—does not alter 
the fundamental role that first or prior use 
plays in determining the rights to a mark. 

The Lanham Act, like the trademark 
acts of 1881 and 1905, required a business 
to use its trademark in interstate com- 
merce before filing an application for 
registration. In its report on the problems 
of the Lanham Act, the United States 
Trademark Association concluded that 
this use requirement, “in an age of na- 
tional if not global marketing . . . has a 
chilling effect on business investment.”2 
Because of the preapplication use require- 
ment, U.S. businesses had “no assurance 
that after selecting and adopting a mark, 
and possibly making a sizable investment 
in packaging, advertising and marketing, 
[their chosen trademark -would not] in- 
fringe the rights another acquired through 
earlier use.”26 The “chilling effect” on 
American businesses was “not merely theo- 
retical; it [was] real world and costly 
[since] marketing a new product domesti- 
cally often exceeds $30 million for a large 
company and can consume the life-savings 
of an individual or small entrepreneur.”?’ 

Further, the use requirement often fa- 
vored foreign businesses over American 
companies in the United States market. 
U.S. treaty obligations embodied in §44 
of the Lanham Act allowed a foreign 
applicant to register its trademarks in the 
U.S. based upon its registration of those 
marks in its home country, even though 
most countries permit registration without 
any prior use whatsoever. In addition, the 
Lanham Act deemed registrations by for- 
eign businesses to relate back to the date 
of their home country applications, giving 
foreign registrants an additional advan- 
tage over U.S. companies. 

In part to mitigate these disadvantages, 
the courts and the Patent and Trademark 
Office sanctioned the practice of “token 
use,” a legal fiction by which businesses 
attempted to achieve the threshold “use” 
required to apply for registration without 
actual full-scale commercial marketing of 
a product. “Token use,” however, was 
impossible for many of the country’s larg- 
est and most prominent businesses. For 
example, it is impossible to make “token 
use” of a trademark on a large and 
expensive product such as an airplane or 
supercomputer. It is similarly difficult for 
service industries such as hotels, restau- 
rants, and banks to make “token use” of 


Trademark and 
service mark 
applications can 
now be filed by 
persons who have 
a bona fide 
intention to use the 
mark in commerce 


their marks before opening for business.”8 


Use and Intent to Use 
Under the New Act 

The new act continues to allow the 
filing of applications based on use, but 
adds an alternative that permits businesses 
to preserve the right to a mark before 
actually using it. Trademark and service 
mark applications can now be filed by 
persons who have a “bona fide intention” 
to use the mark in commerce. 15 U.S.C. 
§1051(b), as amended. Congress decided 
not to include a statutory definition of 
“bona fide intention to use” in the belief 
that it would undermine “the flexibility 
which is vital to the proper operation of 
the trademark registration system.”29 Nev- 
ertheless, the legislative history indicates 
that, “bona fide should be read to mean a 
fair, objective determination of the appli- 
cant’s intent based on all of the 
circumstances.”3° Such intent will be meas- 
ured against accepted practices in the 
applicant’s industry, and the new 15 U.S.C. 
§1051(b)(1) states that the “circumstances” 
surrounding the application must demon- 
strate the “good faith” of the applicant. 

The process of registration based on an 
“intent to use” application is substantially 
more complex than that for the traditional 
use-based application. After an applica- 
tion based on “intent to use” is filed, an 
examining attorney at the Patent and 
Trademark Office either issues an ap- 
proval for publication of the mark in the 
Official Gazette or rejects the application 
(either for lack of a “bona fide intention” 
or on the traditional grounds provided in 
§1052). If no opposition is submitted 
within 30 days after publication, a “Notice 
of Allowance” will be issued. Upon receipt 
of the notice of allowance, the applicant 
has an initial period of six months to use 
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the mark, with additional six-month ex- 
tensions available up to a maximum of 
three years. 15 U.S.C. §§1051(d)(1) and 
(2). To obtain the first extension, the 
applicant need merely file a written re- 
quest; subsequent extensions require a 
showing of “good cause.” 15 U.S.C. 
§1051(d)(2). After using the mark in com- 
merce, the applicant must then file a 
“statement of use,” along with specimens 
demonstrating such use. If these materials 
are approved, the Patent and Trademark 
Office will issue a trademark registration. 
Thus, the new act does not alter the basic 
rule that a registration will not be issued 
until the mark is actually used in 
commerce. 


Benefits of the New Act 

Since the new act still requires the use 
of a mark as a prerequisite to registration 
and perfection of rights in a mark, the 
obvious question is: What benefits are 
given to applicants who choose the “intent 
to use” route to registration? Why not 
perfect rights in a mark and avoid the 
complexities and uncertainties of the new 
provisions by engaging in “token use” and 
filing a use-based application? First, Con- 
gress has expressly rejected the prior 
practice of “token use.” The legislative 
history of the new act establishes congres- 
sional intent to eliminate the practice of 
“token use” and to ensure that the “intent- 
to-use” application provide the only alter- 
native to an application based on the 
full-scale use of a mark in interstate com- 
merce. Thus, the new provisions redefine 
the phrase “use in commerce” in §45 of the 
Lanham Act (15 U.S.C. §1127) as “the 
bona fide use of a mark in the ordinary 
course of trade and not made merely to 
reserve a right in a mark.” 

More important, applications pursuant 
to the “intent to use” procedure receive 
certain important rights as of the filing 
date. The benefits of trademark registra- 
tion, see infra note 24, include constructive 
notice of the registrant’s rights to the 
mark. In addition, the registrant’s exclu- 
sive rights to a mark can become 
incontestable if the mark has been regis- 
tered and been in continuous use in 
interstate commerce for five years. Under 
the prior act, those who used the same 
mark prior to the date of registration 
could defeat the rights of a registrant. 
Under the new provisions, the benefits of 
registration for both use-based and intent- 
to-use applications relate back to the date 
of the application. Thus, under the new 
act, applicants gain retroactive priority 
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(once the mark is registered) over all 
persons except those who used the mark, 
or filed an application, prior to the date 
of the initial filing. Applicants who file 
based on “intent to use” are afforded the 
legal fiction of “constructive use” of their 
marks as of the date of filing. 

Congress expects that allowing applica- 
tions to be filed based on “intent to use” 
will encourage use of the federal trade- 
mark registration system by smaller 
companies. It has been estimated that 
within three years, the number of trade- 
mark applications will increase anywhere 
from 10 percent to 75 percent over current 
levels.3! The records of the Patent and 
Trademark Office will thus reflect more 
accurately claims to trademark rights in 
the United States. Currently, trademark 
search services must examine the Federal 
Register, which lists all of the marks 
registered under the federal trademark 
statutes, as well as such “common law 
sources” as telephone and trade directories 
and state trademark registration records 
to obtain an accurate picture of trade- 
marks in use. 


Conclusion 


It is too early to tell whether the new 
act will be successful in achieving its 
laudable goals. Some commentators have 
called into question whether the new act 
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will be effective in preventing token use. 
Others question whether the complexities 
of the “intent to use” process will discour- 
age rather than increase use of the federal 
registration system. In addition, the con- 
stitutional question looms. One wonders 
whether the idea of “constructive use” is a 
realistic way to address the inescapable 
fact that Congress’ authority to enact 
trademark legislation stems from the com- 
merce clause. 

Whatever the future holds, if the new 
act does not ease the burdens placed on 
American businesses by virtue of the cru- 
cial—and, as some argue, anachronistic— 
role of use in our trademark laws, one 
hopes that Congress does not wait another 
42 years to act again. 


'The last major change to the nation’s 
trademark laws occurred on July 5, 1946, when 
President Truman signed into law the act 
bearing the name of Texas Congressman Fritz 
Lanham, its original sponsor. Minor amend- 
ments to the Lanham Act were made in 1962, 
1975, and 1984, largely in response to court 
decisions and to issues which Congress believed 
required immediate attention. For example, in 
1984 Congress passed the Trademark Clarifica- 
tion Act to nullify the effect of Anti-Monopoly, 
Inc. v. General Mills Fun Group, Inc., 611 F.2d 
296 (9th Cir. 1979). With that law, Congress 
restored the traditional test for determining 
whether a trademark is generic, i.e., the mark’s 
primary significance to the purchasing public. 
In the same year, Congress responded to the 
growing threat of counterfeiting by enacting the 
Trademark Counterfeiting Act of 1984. 

2 Other changes, which are beyond the 
scope of this article, largely involve “house- 
keeping” matters designed to bring the Lanham 
Act in conformity with current trademark prac- 
tice. For example, references in the old act to 
trademarks “applied to” products have been 
substituted with the more current “used in 
connection with” phraseology. In addition, the 
new act attempts to solve the problem of 
“deadwood” trademarks (abandoned marks 
which nevertheless remain on the Federal Reg- 
ister) by shortening the term of a registration 
from 20 years to 10 years. 

3 The United States Trademark Association 
reports that the Philippines was the only other 
country in the world to require use of a mark 
before an application for registration may be 
filed. “Statement of the United States Trade- 
mark Association in Support of S. 1883 (De- 
Concini) the Trademark Law Revision Act,” 
78 Trademark Reporter 382, 387 (1988) (here- 
after, USTA statement). 

4 Other countries whose legal systems are 
based in the common law decided long ago 
that it is not in the best interests of domestic 
businesses to require use of a mark before its 
protection could be assumed. The United King- 
dom converted to an intent-to-use system in 
1938, and Canada converted in 1954. 

5 United States v. Steffens, 100 U.S. 82 
(1879), usually denominated “The Trademark 
Cases.” 

6S. Rep. No. 515, 100th Cong., Ist Sess. 


31, reprinted in 1988 U.S. Code Cong. & 
Admin. News 5577, 5494. 

7 Scandinavia Belting Co. v. Asbestos 
Rubber Works of America, Inc., 257 F. 937, 
941 (2d Cir. 1919). 

8 Croke’s Reports 469, quoted in Schechter, 
The Historical Foundations of the Law Relat- 
ing to Trade- Marks 7-8 (1925). 

92 Atkyns 484, cited in Schechter at 10. 

10 Quoted in Schechter at 138-139. 

'! Prestonettes, Inc. v. Coty, 264 U.S. 359, 
368 (1924) (emphasis added). 

!2 Schechter at 47. 

13 Td. at 46. 

14 Td. at 47. 

© Td. at 50. 

16 Td. at 16. 

'7 Pattishall, The Constitutional Foundations 
of American Trademark Law, 78 TRADEMARK 
REPORTER 456, 458 (1988). 

18 Pattishall at 458. 

19 Td. at 458. 

20 American State Papers 48, quoted by 
ree at 132 and Pattishall at 459. 

Td. 

22 Pattishall at 459-60. 

23 Id. at 461-62. 

24 These rights and benefits include the fol- 
lowing: (1) A certificate of registration constitutes 
prima facie evidence of the validity of the 
registration, the registrant’s ownership of the 
mark, and the registrant’s right to use the mark 
in interstate commerce; (2) rights to a mark 
which has been registered and used in interstate 
commerce for five years become incontestable 
so that registration constitutes the exclusive 
right to use a mark; (3) registration constitutes 
constructive notice of the registrant’s claim of 
ownership of the mark; and (4) registrants may 
institute actions for infringement and obtain 
statutory remedies such as an injunction, defen- 
dant’s profits, treble damages, attorney fees (in 
“exceptional” cases) and the prevention of the 
importation of goods bearing infringing marks. 
See generally 15 U.S.C. §§1057, 1065, 1111, 
1114, 1115, 1116, 1117, 1124); see also Klein, 
The Trademark Law Revision Act of 1988, 16 
AIPLA QuartTERLy JourNAL 153, 155-56 at n. 6 
(1988). 

25 USTA Report at 388. 

26 Td. 

27 Id. 

28S. Rep. at 6. 

29 Td. at 24. 

30 Td. 

3! Klein at 167, n. 38. 


“We find the defendant guilty, and 
the food in the cafeteria atrocious.” 
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CRIMINAL _LAW 


Final Argument: 


The Use of Storytelling 


e trial lawyers want to know 
all we can about how ju- 
rors think and reach ver- 
dicts. Studies of jury be- 
havior, which shed light on juror concerns 
and expectations, offer useful insight. One 
interesting area of psychology that lends 
itself to courtroom use involves the thera- 
peutic value of storytelling. Psychologist 
Milton Ericson pioneered the use of story- 
telling (using anecdotes and metaphors) 
in psychotherapy, often with amazing re- 
sults. Stories (or anecdotes) appear “neu- 
tral” to the listener—unlike argument— 
are more easily accepted and can be 
understood at a deeper, intuitive level.! 

Most experienced trial lawyers already 
know that the right story used at the right 
time can interest the jury and help make 
a point. We also know it is a sin to bore 
the jury, yet sometimes we must present 
preliminary witnesses whose testimony is 
routine. Evidentiary predicates can also 
result in tedium for the listener. Conse- 
quently, an opportunity to present argu- 
ment in the form of storytelling should be 
seized. Obviously, the story must be suited 
to the tone and nature of the case. But if 
you select wisely and rehearse thoroughly, 
the jury will reward you with fresh atten- 
tion. And if they “believe” the story, if it 
sounds authentic and wise, it will be that 
much easier for them to believe your side 
of the case. 

The best time to use a story is in final 
argument. Certainly in opening statements 
it is common to analogize the case to a 
story idea, e.g., “You will hear the story 
of a man who had too much to drink,” or, 
“A man whose jealousy drove him to 
violence.” But it is in final argument, when 
the facts have all been heard, that the 
power of the story to interpret those facts 
in your favor is greatest. The story should 
be used as an adjunct to one’s final 
argument, not in place of it. Ideally the 
story will cleverly encase the persuasive 


The story theory 
suggests people 
achieve 
“fundamental 
understanding” 
through metaphors 
which speak to our 
intuition 


by Glenn H. Weiss 


essence of the final argument. 

The story theory suggests that people 
are able to achieve “fundamental under- 
standing” through metaphors, because meta- 
phors speak to our intuition.? In a jury 
setting, as in a therapeutic setting, the 
effective use of metaphors (stories) re- 
quires that: (1) counsel first be viewed as 
a credible figure by the jury, (e.g., be 
trusted); (2) that the story be within the 
jury’s frame of reference and be told 
within their vocabulary; and (3) that the 
story be consistent with the jury’s percep- 
tion of the problem. If the jury trusts you, 
comprehends the story, and perceives it 
to be something within their own possible 
experiences, then they will not simply 
dismiss it. Instead, they will try to make 
sense of it, because it has reached their 
intuition. 

The story you choose to tell the jury 
should always contain the message of your 
theory of the case. The message need not 
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be blatant; if hidden within the story, the 
jury will uncover it, and the message may 
be stronger for their discovery. 

Once the practitioner understands how 
storytelling can be used in final argument, 
the next step is to come up with the right 
story for the case. The story may, of 
course, be true or made up. It can be 
famous and presumably known by the 
jury, a Grimm’s fairy tale, or a lesson from 
the Bible, or obscure. The length of the 
story will depend upon the story you 
choose. Each story has its own natural 
course to run. For example, the story of 
Humpty Dumpty, though brief, could still 
be adapted as a strong metaphor to re- 
mind the criminal jury that despite the 
prosecutor’s mighty efforts to piece to- 
gether his shattered case, all the govern- 
ment’s horses and men have failed. 

In a lawsuit in which the civil plaintiff 
is requesting excessive damages, defense 
counsel might offer a story which illus- 
trates the wrongfulness of over-grasping. 
The story should not seem an attack on 
the plaintiff himself, but rather on the 
decision to seek an unreasonable financial 
award. Any number of stories might be 
effective. An example could be the Chi- 
nese fable about three poor farmers who 
were each made a gift by the rich land- 
owner of all the acreage they could en- 
compass on foot during one day’s time. 
The first two, being wise and thoughtful, 
chose a fair amount that met their needs 
and easily circumscribed their new home- 
stead. The third, however, was so greedy 
that he set out running as far as he could 
until at day’s end he was exhausted and 
unable to return to the starting point. He 
ended up with nothing. 

In each case counsel must think crea- 
tively to choose a story example that has 
the power to reflect the essence of his 
argument. This allows the metaphor to 
“implant” one’s argument into the jury’s 
mind at a deeper, intuitive level. 
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An example of the above occurred in a 
criminal case I defended several years ago 
wherein my client was charged with aggra- 
vated battery on a police officer. The state 
alleged that my client had intentionally 
unleashed his pit bull dog on a police 
officer who had been standing in the 
client’s front yard. The dog bit the officer 
on the leg. The state argued that the dog 
constituted a “deadly weapon.” The de- 
fense theory was that the dog on its own 
had broken free of my client’s grip. The 
client testified that it had been an acci- 
dent. The police officer testified that the 
dog had been released on him. There are 
two sides to every story. 

During closing argument, I left the jury 
with the story about an incident that had 
actually happened to me when I was only 
11 years old. I told the jury that one day 
at school, during recess, I had kicked a 
basketball high in the air and it came 
down right in the face of the toughest kid 
in the sixth grade. He saw me and imme- 
diately assumed I had done this miracle 
kick on purpose. He came charging to- 
ward me with murder in his eyes, and I 
knew I was in serious trouble. “It was an 
accident,” I said. “I swear. It was an 
accident!” I kept backing up and pleading, 
but he didn’t believe me because it hadn’t 
looked like an accident to him. He had 
already made up his mind. Nothing I 
could say would change that. But, as I 
told the jury, it really had been an acci- 
dent, even though he hadn’t believed me. 
Similarly, I advised the jury, my client was 
saying the same thing to them: “It was an 
accident. It really was an accident.” 

As I told my schoolyard story the jurors 
leaned forward and listened closely. At the 
end, when I whispered to them that it had 
been an accident, several jurors smiled 
slightly and relaxed into their seats. They 
knew the story was pointed, but they had 
also gotten the point: That sometimes 
things happen accidentally even though 
they appear otherwise. 

In most cases, that’s enough reasonable 
doubt, and this jury quickly acquitted my 
client. By the time I had told the jury the 
story, I had already established myself as 
a credible figure. I spoke in a plain 
vocabulary they could all understand. The 
subject matter of the story was within 
their experience, and not at odds with 
their perception of the case. As a result, 
the anecdote probably struck the jury at 
an intuitive level and caused them to try 
to make sense of it. The sense of the story, 
of course, was that my client was not 


guilty. 


Story in Harmony with Facts 

The officer in the example above re- 
ceived only a minor wound to his knee. 
He required no stitches and missed only 
two days of work. Since the facts of the 
case were not that serious, the story I 
selected, about a relatively minor school- 
boy mishap, harmonized with the tone 
and nature of the case. It did not cause the 
jurors to experience any conflicts between 
their understanding of the case and the 
story. In psychological parlance, the jury 
did not experience cognitive dissonance 
(e.g., distress or tension caused by a 
conflict between expectations and percep- 
tions), which could have resulted in their 
rejecting my interpretation of the case. 

If I had selected or made up a story 
about a profound loss or an obscene 
injustice, a story about war or a victim of 
the holocaust, for example, it would have 
been so disproportionate and in conflict 
with the jury’s feelings of the case (“per- 
ceptions of the problem”) that they would 
have rejected it, consciously or uncon- 
sciously, as a false anaiogy. 

Yet there are trial attorneys who do just 
that, who attempt storytelling in final 
argument, but choose a story in total 
conflict with the jury’s perception of the 
case. Recently, I watched an experienced 
attorney defend a client against charges 
of sexually molesting an eight-year-old 
girl. To my amazement in final argument 
he told a story, in an attempt to discredit 
part of the child’s testimony, that con- 
cerned the sexual misrepresentations of 
an adult woman. Of course, the jury 
rejected any comparison between the sex- 
ual mentality of a woman and a little girl. 
They were probably so offended that they 
even failed to give the child’s testimony 
the necessary scrutiny which all testimony 
deserves. 

Somewhere in every case, even the terri- 
ble ones, there is some reasonable position 
to be taken. One may not always achieve 
a total victory, but often a compromise, 
or even escape with the client’s life, is a 
win. Whatever has been decided as the 
best outcome, the road to it is the theory 
of the case and this can always be helped 
along by story-argument. Even in the 
example above, if counsel wanted to re- 
mind the jury that children sometimes fib, 
even about horribly mature events, then a 
story about a child, not an adult, should 
have been used. Additionally, the tone of 
the story should have been gentle and 
understanding. In selecting a story one 
must ask: “How does the jury feel about 
this case? As I stand before them to 


present my story-argument, are they now 
likely to be angry, frightened, confused, 
frustrated?” The story offered as an inter- 
pretation of the case must work within the 
range of the jury’s emotions. In short, if 
the story feels wrong to the jury, it is the 
wrong story, and it won’t help at all. 

Much of the analysis which is necessary 
to choose a good story requires under- 
standing human nature and trying to feel 
how the jury must be feeling, to see the 
case as they do, not as you wish them to 
or as you are trying without luck to 
present it. Prepare your story-argument 
in advance. Present the story to a friend 
or colleague who is familiar with the case 
and see if it rings true to him. If not, find 
out why. If the story doesn’t work, and it 
is based upon your theory of the case, this 
may be an early warning that your theory 
of the case needs rethinking as well. 


Final Thoughts 

Stories are sugar-coated conveyers of 
ideas and information. Throughout time 
storytelling has been used to teach and to 
socialize. Most people are very comfort- 
able listening to a story. We have all 
experienced the near joy when a lecturer 
leaves his script to “tell us a story.” Our 
shoulders relax; we lean back; we are 
ready to really listen, and listen in a deeper 
and more intuitive manner. With creativ- 
ity, preparation, and practice, you may be 
able to take advantage of this aspect of 
human nature in successfully communicat- 
ing with juries.0 


'Wattace, Lee, Stories For THE THIRD 
Ear, W.W. Norton and Co., (1985). 
2 Id. 
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Doyouknow 
what todo? 


1. Give money to The Florida Bar Children’s Fund. 
Donations have ranged from $5 to $500. 


2. Give your time to protect the rights of children ... 
as counsel, as guardian ad litem. 


3. Support legislation and funding for early investment 
in children. Write for a copy of The Florida Bar 
Legislative Recommendations for Children. Support 
candidates who support those recommendations. 


4. Support a Children’s Service Council in your com- 


munity. Support a family court division within the 
circuit court. Make sure your law firm or organization 
has policies that recognize children’s needs. 


doit! 


Questions? Contact The Florida 

Bar Commission for Children, The 
Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300, phone 
(904) 561-5600, fax (904) 222-3729 
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BUSINESS LAW 


Sympathy for Outside Counsel During 
Grand Jury and Agency Investigations 


ow will it begin? It can begin 
in many ways, whether it be 
an informal request for infor- 
mation from the inspector 
general or a grand jury subpoena. Corpo- 
rate counsel must be aware of the dangers 
and opportunities presented during an 
investigation so you can assist outside 
counsel and accurately advise manage- 
ment. This article is not intended to cover 
plea negotiations, internal investigations, 
or corporate counsel liability; they deserve 
their own article. 

There are two basic types of subpoenas 
which may be your first indication of 
government interest in the corporation’s 
activities. The first and most common is 
the grand jury or state attorney subpoena 
issued by the U.S. Government or the 
State of Florida. The second is an inspec- 
tor general or agency subpoena issued by 
a regulatory body which has oversight 
responsibility for your corporation’s 
activities. 


Grand Jury Subpoenas 

Generally, subpoenas have almost no 
limitations. There is no exclusionary rule 
and only limited procedural and eviden- 
tiary rules. United States v. Calandra, 414 
U.S. 338, 349 (1974). In In re Spring Term 
(1977) Pinellas Cty. Grand Jury, 357 So.2d 
770 (Fla. 2d DCA 1978), cert. denied, 361 
So.2d 835 (Fla. 1978), the Second DCA 
stated the general rule that a grand jury 
examination is limited only by the bounds 
of relevancy, and any exception to the rule 
should be specifically set forth by the 
legislature. Aside from the grand jury’s 
obvious duty of determining probable cause 
for indictment a wise prosecutor will make 
sure that he has his case firmly in place 
prior to indictment, since an indictment 
terminates a grand jury’s ability to investi- 
gate the crimes charged. It is almost 
impossible to prove that a prosecutor 
abused his discretion by using the grand 
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jury for the “sole and dominant purpose” 
of trial preparation. United States v. 
Woods, 544 F.2d 242, 250 (1976), cert. 
denied, 430 U.S. 969 (1977). In all reality, 
under United States v. Mechanik, 475 
U.S. 66 (1986), and Nova Scotia v. Kilpa- 
trick, 108 S.Ct. 2369 (1988), the courts 
have reduced to almost nothing any possi- 
bility of a successful challenge to the 
grand jury process. 

It is clear that grand juries can sub- 
poena both documents and testimony. 
And the subpoenas usually give some 
notice to counsel as opposed to an imme- 
diate witness appearance; unless there is 
some special circumstance, the courts frown 
on short notices to witnesses. 

The state attorney in Florida is often 
considered to be a “one man grand jury.” 
The state attorney is the investigatory and 
accusatory arm of our judicial system. As 


such he is subject only to limitations 
imposed by the constitution, common law 
and statutes for the protection of individ- 
ual rights and to protect against possible 
abuses of the government’s far-reaching 
powers. Imparato v. Spicola, 238 So.2d 
503 (Fla. 2d DCA 1970). The discretion 
of a prosecutor in deciding whether and 
how to prosecute is absolute in our system 
of criminal justice. State v. Cain, 381 
So.2d 1361 (Fla. 1980). 

While the state attorney has broad 
investigatory power, he may not use an 
investigatory subpoena after indictment 
or information to discover documents and 
other physical evidence which the state is 
not otherwise entitled to under reciprocal 
discovery provisions of the Rules of Crimi- 
nal Procedure. Able Builders Sanitation 
Company v. State, 368 So.2d 1340 (Fla. 
3d DCA 1979), appeal dismissed, 373 
So.2d 461 (Fla. 1979). The Florida Su- 
preme Court noted in Able Builders the 
defendant had not filed a demand, and 
was thus not required to reciprocate in 
discovery. Furthermore, the court noted 
that even if the defendant had filed a 
reciprocal discovery demand, the state 
would “have been limited to a Subpoena 
Duces Tecum of both documents the 
petitioners intended to use at trial or at a 
hearing in this cause.” Able Builders at 
1342. 


Inspector General and 
Agency Subpoenas 

Inspector general subpoenas derived their 
power and limitations from 5 U.S.C.A. 
APPI §69 (a)(4) (Supp. 1983). This section 
appears to allow subpoenas for docu- 
ments, but an issue exists as to whether 
they can compel testimony. United States 
v. Iannone, 610 F.2d 943 (D.C. Cir. 1979). 
It should be noted that the Department 
of Justice interpretation states that the 
inspector general subpoena power is lim- 
ited to documents. 
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The Administrative Procedure Act, F.S. 
§120.58 (1) (b), provides that an agency 
or its duly empowered presiding officer 
has the power to issue subpoenas upon the 
written request of any party or upon its 
own motion. F.S. §120.58(2) provides that 
a person who is subject to a subpoena 
may, before compliance and on a timely 
petition, request that the agency or hear- 
ing officer who has jurisdiction over the 
dispute invalidate the subpoena on the 
grounds that it was not lawfully issued, is 
unreasonably broad in scope, or requires 
the production of irrelevant material. 

Under the Administrative Procedure Act, 
the agency or its duly empowered presid- 
ing officer or hearing officer has the power 
to swear witnesses and take testimony 
under oath and to engage in discovery on 
the written request of any party by any 
means available to the courts and in the 
manner provided by the Florida Rules of 
Civil Procedure. Any person who fails to 
comply with a subpoena or an order 
directing discovery under the authority of 
the act will be in contempt of the agency 
issuing the subpoena or order, and will be 
subject to any penalties which the agency 
is authorized by law to prescribe. No 
person will be in contempt while the 
subpoena or order is being challenged. 
F.S. §120.58 (3). A corporation is consid- 
ered to be a “‘person”’ under the 
Administrative Procedure Act, and corpo- 
rate counsel must thus be aware of the 
subpoena power of a regulatory agency 
pursuant to the act. See F.S. §120.52 (13) 
and F.S. §1.01 (3). 

An investigatory subpoena duces tecum 
seeking to obtain bank records is valid 
and enforceable under Florida law be- 
cause there is no legitimate expectation of 
privacy in those records. Reno v. Pelullo, 
469 So.2d 906 (Fla. 3d DCA 1985). See 
also Division of Pari-Mutuel Wagering, 
Dept. of Business Regulation v. Winfield, 
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443 So.2d 455 (Fla. 4th DCA 1984). 

Foreign corporations must also be wary 
of subpoenas issued from a state attorney 
in Florida. A state attorney serving a 
criminals investigatory subpoena duces te- 
cum upon a designated resident agent of 
a foreign corporation is considered acting 
consistent with the provisions of Florida 
law. General Motors Corp. v. State, 357 
So.2d 1045 (Fla. 3d DCA 1978), cert. 
denied, 365 So.2d 712 (Fla. 1978). The 
court in General Motors Corp., found 
that a subpoena duces tecum issued by a 
court reaches all documents under the 
contro! of the party required to produce 
them even if the documents are located 
outside the territorial jurisdiction of the 
court. Thus, a properly served subpoena 
duces tecum compels the production of 
those documents located within Florida 
as well as those documents located outside 
Florida. 

Under federal law the obligation to 
produce documents does not require ex- 
planations to be provided, nor description 
of the records. An inspector general may 
seek information from a third party “so 
long as the information sought is relevant 
and necessary to the effect of conduct to 
the inquiry.” United States v. Art Metal- 
USA, Inc., 484 F.Supp. 884, 887 (D.N.J. 
1980). A possible roadblock to third-party 
subpoenas comes from the Financial Pri- 
vacy Act 12 U.S.C. §3402. An inspector 
general third-party subpoena must come 
within the limitations set by the Financial 
Privacy Act. Although most investigations 
will easily fall within the exception, a 
review will be necessary to adequately 
protect your client. 

If your corporation’s bank records are 
subpoenaed by the inspector general, then 
the Financial Privacy Act provides certain 
guarantees including being notified by the 
institution and being able to challenge the 
subpoena in court. If a prima facie case 


can be made that the records are not 
relevant to a legitimate law enforcement 
investigation, the burden shifts to the 
government to show “a demonstrable 
reason to believe that the records sought 
are relevent” to their investigation. Han- 
cock v. Marshall, 86 F.R.D. 209 (D.D.C. 
1980). 

Federal Rule of Civil Procedure 81(a)(3) 
allows limited discovery during a chal- 
lenge of an overbroad or improper 
inspector general subpoena. Securities and 
Exchange Commission v. Dresser Indus- 
tries, 628 F.2d 1368 (D.C. Cir. 1980), cert. 
denied, 449 U.S. 993 (1980). Consumer 
Credit Insurance Agency Inc. v. United 
States, 599 F.2d 770 (6th Cir. 1979), cert. 
denied, 445 U.S.908 (1980). 


Compliance with Subpoenas 

Does your records custodian have liabil- 
ity? The selection of who will respond to 
a document subpoena and authenticate 
the documents is one which should not 
be taken lightly. The production of docu- 
ments is considered testimonial; therefore, 
it is an act which can be used against the 
individual as well as the corporation. 
United States v. Doe, 465 U.S. 605 (1984). 
In re Grand Jury Subpoena Duces Tecum 
dated June 13, 1983, and June 22, 1983, 
722 F.2d 981 (2d Cir. 1983). A corporate 
official can never, by virtue of his office 
alone, derive standing to object to a 
subpoena which directs production of cor- 
porate books and records. Dean v. State, 
430 So.2d 491 (Fla. 3d DCA 1983). In 
Dean the defendant argued that his “stand- 
ing” was based on the fact that he was the 
chief executive officer of the corporation 
to which the subpoena was issued. 

A corporation has no fifth amendment 
rights and an individual with the corpora- 
tion has no standing to assert the fifth 
amendment right on a subpoena which 
was not addressed to him personally. 


Sclafani Williams Court Reporters, Inc. 
Registered Professional Reporters/Certified Videotape Specialists 
Serving Central Florida Coast to Coast 


@ Color and black and white 
video (Taken, edited and 
shown by our own staff) 


@ ABA Approved Litigation 
Support Software 
Discovery Diskettes 

@ Ascii Diskettes 


A full-service firm 
Listed in Martindale-Hubbell 
Established in 1953 


@ Original printout retained 
for 3 years 
@ Free nationwide referral service 


LAKELAND 

Post Office Box 215 

Sujte 390, FL Federal Bldg. 
402 S. Kentucky Ave. 
Lakeland, Florida 33802 
Phone: (813) 688-5000 
LAKELAND: 1-800-272-0404 


@ Computer assisted transcription 
@ Daily copy 
@ Document copying 


SARASOTA 

1800 Second Street 

First Florida Bank Plaza 
Suite 875 

Sarasota, Florida 34236 
Phone: (813) 954-0020 
SARASOTA: 1-800-272-0406 


TAMPA 

101 E. Kennedy Blvd. 
Suite 1970, Barnett Plaza 
Tampa, Florida 33602 
Phone: (813) 223-7321 


TAMPA: 1-800-828-0405 


44 THE FLORIDA BAR JOURNAL/MAY 1990 


= 


Thus, an individual acting in his corporate 
capacity cannot assert a personal fifth 
amendment right when the subpoena is 
directed to the corporation. State v. Welling- 
ton Precious Metals, Inc., 510 So.2d 901 
(Fla. 1987). 

There are challenges which, although 
limited in success, can be raised to a grand 
jury subpoena for documents: 

1) Unreasonable in scope. Fed.R.Crim.P. 
17(c); Hale v. Henkel, 201 U.S.43 (1906). 

2) Unreasonable time period covered. Jn 
re: Horowitz, 482 F.2d 72 (2nd Cir.1973), 
cert denied, 414 U.S. 867. 

3) It must be reasonably particular to 
identify the items sought. United States v. 

Reno, 522 F.2d 572 (10th Cir. 1975). 

4) It is improper to use a grand jury 
subpoena post-indictment to prepare for 
trial. United States v. Gibbons, 607 F.2d 
1320 (10th Cir. 1979). 

5) Attorney-client and work product 
privilege. Upjohn Company v. United 
States, 449 U.S. 383 (1981). 

6) Electronic surveillance. 

There are also challenges which can be 
raised to a subpoena duces tecum for 
documents issued by the state attorney. 
The request in a subpoena duces tecum 
must not be overly broad, must be definite 
as to subject matter, and cannot be too 
expansive in not containing any time 
limitations. Hernandez v. State 350 So.2d 
792 (Fla. 3d DCA 1978), cert. denied, 357 
So.2d 186 (Fla. 1978). A subpoena duces 
tecum cannot require the production of a 
large volume of books and papers merely 
so the state attorney can search through 
them to gather evidence. Jmparato v. 
Spicola, 238 So.2d at 511 (Fla. 2d DCA 
1970). The Jmparato court noted that a 
subpoena duces tecum cannot be used 
primarily for the purposes of discovery 
and cannot be used for the purposes of a 
general inquisitorial examination of books, 
papers, or records. 

A subpoena duces tecum requesting “all 
corporate memoranda submitted to the 
members of the sales staff,” “corporate 
financial statements of the said corpora- 
tion,” “all corporate books,” “any and all 
corporate accounts, contracts, cancelled 
checks, or the like, which identified cus- 
tomers of the said corporation,” and “any 
list or lists of customers of the said 
corporation” are deemed to be overly 
broad or not definite as to subject matter. 

Be aware of the existence in criminal 
practice of a joint defense privilege. The 
privilege protects communications which 
are for the purpose of a joint defense 
between various counsel for different de- 


fendants. These joint defense privileges 
may be invoked either impliedly, orally, 
or by written agreement. One party’s 
subsequent waiver of the privilege does 
not waive the privilege of another party. 
United States v. McPartlim, 595 F.2d 
1321 (7th Cir.), cert. denied, 444 U.S. 833 
(1979). Any statements which corporate 
counsel may take from witnesses, includ- 
ing employees, who are called to testify 
must be turned over to the government 
pursuant to Fed.R.Crim.P. 26.2. 

Your corporation’s fee arrangements 
with counsel also are subject to grand jury 
subpoenas and are not privileged. United 
States v. (Under Seal) (Garber), 774 F.2d 
624 (4th Cir. 1985), cert. denied, 475 U.S. 
1108 (1986). 

The witness tampering statute, 18 
U.S.C. §1512, should be of particular con- 
cern to corporate counsel. It is a crime to 
seek to “influence” a witness’ testimony 
through “misleading conduct.” “Mislead- 
ing conduct” is broadly defined to include 
concealing a material fact or making a 
false statement. There is no intent require- 
ment other than knowing conduct. 
Although the statute has not been used in 
a fashion to indict lawyers who speak to 
witnesses prior to the grand jury testi- 


mony in an apparent attempt to influence 
that testimony by refreshing the witness’ 
memory or with documents, on its face 
the statute would condemn such conduct 
and indictments may someday result from 
such conduct. 


Parallel Proceedings 

It is increasingly more common to find 
that criminal investigations are resulting 
from regulatory agencies referring the mat- 
ter for criminal prosecution. This results 
in a multiple-front assault on your client. 
It is perfectly legal under the state of 
today’s case law for the government to 
take advantage of the overlap between 
criminal and civil proceedings. United 
States v. John Doe, Inc., 481 U.S. 102 
(1987), and Anaya v. United States, 815 
F.2d 1373 (10th Cir. 1987). 

If such an unpleasant eventuality should 
occur, the first step is to seek a stay of any 
civil proceeding pending the outcome of 
the criminal matter. Although that discre- 
tion is with the courts, a criminal defendant 
is rarely successful in obtaining such stays. 
Securities and Exchange Commission v. 
Dresser Industries, 628 F.2d 1368 (D.C. 
Cir.) (en banc), cert. denied, 449 U.S. 993 
(1980), and Campbell v. Easland, 307 F.2d 
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478 (5th Cir. 1962), cert. denied, 371 U.S. 
955 (1963). The government, however, is 
far more successful in preventing a defen- 
dant from using a civil proceeding in order 
to gain information about the criminal 
matter. In re Eisenburg, 654 F.2d 1107 
(5th Cir. 1981). 


immunity 

In the federal system there are two types 
of immunity usually categorized as formal 
and informal. The scope of immunity 
provided is normally categorized as use 
immunity pursuant to 18 U.S.C §6002. 
Transactional immunity today faces ex- 
tinction and is rarely ever given. 

Use immunity, in its simplest sense, 
provides that no information derived from 
the defendant’s testimony may be used 
directly or indirectly against the witness. 
Therefore, if the government indicts an 
immunized witness, the government has 
the burden of showing the evidence used 
to convict that witness was independent 
of the witness’ testimony. Kastigar v. United 
States, 406 U.S. 441 (1972). One must be 
cautious here because one court has held 
that it is harmless error to use immunized 
testimony. United States v. Gallo, 859 
F.2d 1078 (2d Cir. 1988). While other 
applications state that federal immunity 
extends to state prosecutions, the reverse 
is not true. United States v. First W. State 
Bank of Minot, N.D., 491 F.2d 780 (8th 
Cir.), cert. denied subnom. It has also 
been held that a witness may retain the 
fifth amendment right and refuse to 
answer in civil proceeding even though 
granted immunity. Pillsbury v. Convoy, 
459 U.S. 248 (1983). 

F.S. §914.04 provides that anyone served 
with a subpoena or subpoena duces tecum 
will not be excused in attending and 
testifying or producing any book, paper, 
or other document at a trial, proceeding, 
or state attorney investigation on the 
grounds that the information, evidence, 
or documents required of him may tend 
to convict him of a crime or subject him 
to a penalty. The statute also says that no 
testimony or evidence produced will be 
received against the individual in any 
criminal investigation or proceeding. How- 
ever, any testimony or evidence can be 
received against the person for perjury 
committed while giving testimony or pro- 
ducing the evidence or for any perjury 
subsequently committed. State v. Daniels, 
400 So.2d 498 (Fla. Sth DCA 1981), rev. 
denied, 411 So.2d 381 (Fla. 1981); State 
v. Brodski, 369 So.2d 366 (Fla. 3d DCA 
1979). This statute automatically grants 
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use immunity to anyone who so testifies. 
The statute has no requirement that a 
person must invoke the privilege against 
self-incrimination in order to be granted 
immunity. Jenny v. State, 447 So.2d 1351 
(Fla. 1984). 

In the federal system formal procedures 
derived their authority from 18 U.S.C. 
§6002. Pursuant to that statute the prose- 
cutor is required to petition the court and 
receive a court order granting the witness 
immunity. These proceedings are held in 
chambers, and the record is to be sealed 
and is considered part of the grand jury 
proceedings. Fed. R. Crim. P. 6(e). Infor- 
mal immunity is sometimes referred to as 
“letter” immunity. In this situation the 
prosecutor will avoid the formality of 
getting the approval of his superiors as 
well as having to appear before the court 
to get an order by simply placing over his 
signature a guaranty to the witness that 
he will be granted use immunity. It should 
be noted that formal immunity is statu- 
tory and informal immunity allows some 
discretion and may even include language 
which is broader than which would be 
granted under statute. United States v. 
Kilpatrick, 821 F.2d 1456 (10th Cir. 1987), 
affd., 108 S.Ct. 2369 (1988), yet, in certain 
instances even a verbal promise of immu- 
nity has been recognized by the courts as 
being binding upon the government. United 
States v. Society of Independent Gasoline 
Marketers of America, 624 F.2d 461, 
473-74 (4th Cir. 1979), cert. denied, 449 
U.S. 1078 (1981). 

Some things to remember include re- 


questing a copy of prior grand jury 
testimony of your client before subsequent 
appearances. Bursey v. United States, 466 
F.2d 1059 (9th Cir. 1972). Also there is 
no guaranty that subsequent prosecutions 
including those of foreign countries would 
not be able to use the immunized testi- 
mony. In re: Grand Jury Subpoena of 
Flannigan, 691 F.2d 1116, 1124 (2d Cir. 
1982). 


Conclusion 

Dealing with a subpoena is a specialized 
endeavor. In most cases you'll be called 
on to interpret the work being done by 
outside counsel to various officers, direc- 
tors, or employees of your cooperation. It 
is necessary for a confident corporate 
counsel to be knowledgeable in this area, 
to understand the actions of outside coun- 
sel, and put those actions into layman’s 
terms. You must give your corporation 
and its members a warm, fuzzy feeling 
about the work being done, about their 
outside counsel, and, most importantly, 
about your abilities to deal with the situ- 
ation. 0 
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LOCAL GOVERNMENT LAW 


Implementing and Coping with Concurrency: 
The Legal Framework and 
Emerging Constitutional Issues 


n enacting the Local Government 

Comprehensive Planning and Land 

Development Regulation Act in 1985, 

the legislature expressed its intent 
that “public facilities and services needed 
to support development shall be available 
concurrent with the impacts of such devel- 
opment.”! Known as “concurrency,” this 
controversial public policy is forcing state 
and local government to face the sizable 
infrastructure deficiencies generated by 
years of rapid population growth and 
neglect of the public facilities and services 
necessary to accommodate this growth. 
As local governments across Florida en- 
force “concurrency,” the controversy will 
shift from the county and city commission 
chambers to courtrooms as property own- 
ers, their development expectations 
thwarted, resort to the courts for relief. 
Thorny constitutional issues are likely to 
be raised, the resolution of which could 
effect dramatically the politics, economics, 
and ultimate success of infrastructure driven 
growth management in Florida. 

What follows is a general discussion of 
the legal framework of concurrency and 
an overview of some of the constitutional 
issues which legal practitioners and the 
courts will likely face. 

To implement concurrency, the act re- 
quires all local governments to adopt and 
enforce comprehensive plans, including a 
capital improvements element (CIP).? The 
CIP must contain standards to ensure the 
availability and adequacy of roads, sani- 
tary sewers, solid waste, drainage, potable 
water, parks and recreation, and, in some 
instances, mass transit.? In establishing 
these standards, local governments are 
charged with setting levels of service which 
will govern the issuance of development 
orders and permits.4 To enforce these 
levels of service standards, local govern- 
ments also must adopt land development 
regulations.> The regulations must require 
either that public facilities and services 
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meet or exceed the level of service stan- 
dards, and be available when needed for 
development, or that development orders 
and permits be conditioned upon the 
availability of such public facilities and 
services.® Starting one year after the sub- 
mission due date for its revised 
comprehensive plan, a local government 
is prohibited from issuing development 
orders or permits which would result in a 
reduction in the level of service for the 
affected facilities below that provided in 
the CIP.’ 

To aid local governments in enforcing 
concurrency, the Department of Commu- 
nity Affairs has adopted Rule 9J-5.0055, 
Florida Administrative Code, which re- 
quires local governments to adopt a 
concurrency management system.® The con- 
currency management system must provide: 

(1) The necessary facilities and services 


are in place at the time a development 
permit is issued; or 

(2) A development permit is conditioned 
upon the necessary facilities and services 
being in place when the impacts of the 
development occur; or 

(3) The necessary facilities and services 
are under construction at the time the 
permit is issued; or 

(4) The necessary facilities are guaran- 
teed in an enforceable developer’s 
agreement.? 

For roads and mass transit, the concur- 
rency requirement may also be satisfied 
by adoption of a CIP and five-year sched- 
ule of capital improvements which includes 
the facilities necessary to maintain the 
adopted levels of service, and demon- 
strates that construction of the necessary 
facilities are scheduled to commence in or 
before the third year of the five-year 
schedule of capital improvements. !° 

Adoption of concurrency management 
systems should provide the flexibility 
needed to enforce concurrency in a just 
and equitable manner in most instances. 
Nevertheless, situations will arise in which 
enforcement of concurrency will result in 
moratoria on new development. The dura- 
tion and geographic extent of such 
moratoria will depend upon established 
levels of service, the magnitude of existing 
public facility deficiencies, and the degree 
and timing of public and private provision 
of the public facilities and services needed 
to correct existing deficiencies and accom- 
modate future growth. A landowner might 
avoid a moratorium by proposing less 
intense development commensurate with 
available public facilities. However, this 
will not be practical where the property is 
not reasonably adapted to a less intensive 
use due to the character of the surround- 
ing area. Faced with costly and indefinite 
delays, landowners subjected to concurrency- 
based moratoria are likely to challenge the 
concurrency provisions of local plans and 
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land development regulations alleging vio- 
lations of the due process, equal protection, 
and takings clauses of the Florida and 
federal constitutions. 

Government’s police power to impose 

moratoria due to inadequate public facili- 
ties is well-established. However, as with 
any exercise of the police power, regula- 
tions imposing moratoria must be necessary 
to protect the public health, safety, and 
welfare.'! Accordingly, courts have upheld 
moratoria against substantive due process 
claims based on the need to plan to avoid 
growth-induced public facility problems, 
or to cure existing problems caused by 
unplanned, unrestricted growth.!2 For ex- 
ample, in the landmark case of Golden v. 
Planning Board of Town of Ramapo, 30 
N.Y. 2d 359, 334 N.Y. 2d 138, 285 N.E. 
2d 291 (C.A.N.Y. 1972), app. dism’d., 409 
U.S. 1003 (1972), the New York Court of 
Appeals sustained against a substantive 
due process challenge a comprehensive 
ordinance which restricted development 
based on the staged and sequential provi- 
sion of public facilities within the town 
over an 18-year period.!3 In order to 
develop, a special permit was required, the 
issuance of which depended upon the 
availability of sewer, drainage, parks and 
recreational, roads, and fire protection 
facilities.'4 In upholding the ordinance, 
the court held: 
In sum, where it is clear that the existing 
physical and financial resources of the commu- 
nity are inadequate to furnish the essential 
service and facilities which a substantial in- 
crease in population requires, there is a rational 
basis for phased growth and hence the ordi- 
nance is not violative of the Federal and State 
Constitutions. !5 

However, since a moratorium is a rather 
drastic response to community growth 
problems, the courts strictly limit govern- 
ment’s ability to impose moratoria,requiring 
that it be exercised with great caution.!¢ 
In this regard, the public facilities prob- 
lems justifying a moratorium must actually 
exist or be imminent.!? Some courts re- 
quire government to show that it is acting 
out of dire necessity and that its action is 
reasonably calculated to alleviate or pre- 
vent a crisis condition.!8 Thus, Florida 
courts are likely to focus on the nature of 
the menace posed by inadequate public 
facilities. A moratorium based on inade- 
quate water or sewer facilities is likely to 
be easier to justify than one predicated on 
inadequate roads or park and recreational 
facilities. Florida courts may also focus 
on the reasonableness of the levels of 
service since they determine the existence 
of a moratorium based on how high they 
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Without visible 
progress to alleviate 
problems, courts 
will take an 
increasingly dim 
view of a 
moratorium 


are set. Adoption of levels of service is a 
presumptively valid legislative act. As such, 
a landowner will bear an extraordinarily 
heavy burden of establishing by clear and 
convincing evidence that reasonableness 
of the level of service is not even “fairly 
debatable.”!9 A landowner’s best chance 
of success is to demonstrate that the 
adopted levels of service are clearly higher 
than is necessary to protect the public 
health, safety and welfare, or are finan- 
cially unrealistic, or unfeasible to maintain. 
A pivotal consideration will be the local 
government’s CIP. The act requires that 
the CIP provide for the increases in capac- 
ity and correction of existing deficiencies 
necessary to implement the adopted levels 
of service.”9 If it does not, then a roll-back 
of levels of service may be necessary to 
comport with due process and comply 
with the act. 

In addition to being necessary, a mora- 
torium must also be reasonably limited in 
scope and duration, and have a firmly 
fixed termination point.2! A moratorium 
of excessive or unlimited duration is gen- 
erally held to be unreasonable. To ensure 
against an indefinite moratorium, the courts 
impose upon government a duty to expe- 
ditiously take steps to rectify the problem 
upon which the moratorium is predicted.22 
While some delay in providing the public 
facilities will be unavoidable, government 
must, nevertheless, be firmly committed 
to construction of the necessary improve- 
ments, actively engaged in solving the 
problem, and must make meaningful pro- 
gress toward a solution.?3 A local 
government’s good faith efforts to imple- 
ment its CIP in accordance with the act 
should suffice in most instances. Token 


efforts, however, will not.24 As time passes 
without visible progress being made to- 
ward alleviating the problems, the courts 
will take an increasingly dim view of a 
moratorium. And if it becomes apparent 
that the local government is using the 
moratorium, in the words of one court, 
as a means of “avoiding the increased 
responsibilities and economic burdens 
which time and natural growth invariably 
bring,” the moratorium will be invalidated 
on due process grounds.” As stated by the 
New York Court of Appeals in Charles v. 
Diamond 392 N.Y.S. 2d at 601 (C.A.N.Y. 
1977): “[a] municipality may not by with- 
holding the improvements which the 
municipality has made the necessary pre- 
requisites for development, achieve the 
result of barring development, a goal that 
would otherwise be unreachable.” 

Factors which would be relevant to 
judicial determination of the reasonable- 
ness of a concurrency-based moratorium 
include the nature, scope, and extent of 
the public facility problem; the costs of 
solving the problems in terms of expense 
and time; the capacity of the government 
to raise necessary capital, either by taxes 
or borrowing, to correct the deficiencies; 
the role of state and federal government 
in planning for and providing the public 
facilities; and the diligence and good faith 
of public officials charged with planning 
and providing the public facilities.” 

The extent of existing public facility 
deficiencies and established levels of serv- 
ice may vary from location to location 
within a given local government jurisdic- 
tion. As a result, concurrency-based 
moratoria often will be geographically 
isolated. While some landowners will be 
permitted to develop, others will not. 
Inevitably, this will lead to claims of 
unlawful discrimination. And, indeed, mo- 
ratoria have been invalidated on equal 
protection grounds if enacted or applied 
in a discriminatory manner. Likely targets 
for equal protection challenges will be 
plans which exempt certain types and sizes 
of development from level of service stan- 
dards or which establish different levels 
of service for the same type of public 
facility. Local plans which establish devel- 
opment deferral zones around deficient 
major roads may also be the subject of 
equal protection claims where develop- 
ment within the zone is subjected to a 
moratorium, while nearby development 
outside the zone is permitted even though 
it impacts the same deficient roadway 
segment. 

Landowners will claim that a morato- 
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rium imposed on one development due to 
inadequate public facilities is invalid on 
equal proiection grounds where similar 
development having similar adverse im- 
pacts on the same public facilities is not 
also subject to the same moratorium. For 
example, in New Jersey Shore Builders 
Association v. The Township Committee 
of Township of Dover, 468 A. 2d 742, 745 
(N.J. Super. L. 1983), the New Jersey 
Superior Court invalidated a local mora- 
torium on construction of multi-family 
dwellings which was predicated on inade- 
quate water facilities because of the town’s 
“glaring failure” to include commercial 
uses in the moratorium, including laun- 
dromats, car washes, and restaurants, which 
typically consume large quantities of water. 
However, the burden on the landowners 
is a heavy one as great weight is given to 
the legislative judgment. Generally, the 
local government need only show that it 
has a rational basis for the disparate 
treatment. For example, in Leavenworth 
Properties v. City and County of San 
Francisco, 234 Cal. Rptr. 598 (Cal. App. 
1 Dist. 1987), the California Court of 
Appeal upheld a moratorium on condo- 
minium conversions of apartment buildings 
24 units or greater in size. It rejected the 
landowner’s argument that the classifica- 
tion was irrational since there was no real 
difference between conversion of one 24- 
unit building and several smaller buildings 
totalling 24 units, holding that the govern- 
ment was free to restrict its moratorium 
to those classes of buildings that have the 
“most palpable” impact.27 

Landowners may also claim that a con- 
currency-based moratorium effectively 
singles out individual property owners to 
bear a disproportionately heavy burden 
caused by inadequate public facilities when 
the problem is a result of a general 
condition of the community. In a now- 
famous footnote, the U. S. Supreme Court 
indicated how it might view the issue in 
Nollan v. California Coastal Commission, 
483 U.S. —_, 107 S.Ct. 3141, 3147, n.4 
(1987): 
If the Nollans were being singled cut to bear 
the burden of California’s attempt to remedy 
those problems [of beach access], although they 
had not contributed to it more than other 
coastal landowners, the State’s action, even if 
otherwise valid, might violate either the incor- 
porated Takings Clause or the Equal Protection 
Clause. One of the principal purposes of the 
Takings Clause and the Equal Protection Clause 
is to bar government from forcing some people 
alone to bear public burdens which, in all 


fairness and justice, should be borne by the 
public as a whole.”8 


A concurrency-based moratorium may 


also be vulnerable to a takings claim. The 
U.S. Supreme Court held in First English 
Evangelical Lutheran Church v. County 
of Los Angeles, California, 482 U.S. —_, 
107 S.Ct. 2378 (1987), that “where the 
government’s activities have worked a tem- 
porary taking of all use of property,” the 
government has a constitutional duty to 
provide compensation for the period dur- 
ing which the taking was effective. The 
Court in First English hinted, however, 
that even where all development is barred, 
if the deprivation was the result of “nor- 
mal delays in obtaining building permits, 
changes in zoning ordinances, variances, 
and the like,” no taking requiring compen- 
sation would occur.”? The extent to which 
delays resulting from otherwise valid, con- 
currency-based moratoria will be consid- 
ered “normal” remains to be seen. The 
U. S. District Court for the Northern Dis- 
trict of California held in Zilber v. Town 
of Moraga, 692 F.Supp. 1195 (N.D. Cal. 
1988), that a one-and-a-half year morato- 
rium on certain development applications 
and passage of an open space ordinance 
was not sufficiently long or burdensome 
as to amount to a taking requiring com- 
pensation.°° On the other hand, in Seawall 
Associates, et al. v. City of New York, 74 
N.Y. 2d 92, 542 N.E. 2d 1059 (C.A.N_LY. 
1989), the Court of Appeals of New York 
held that a five-year moratorium on con- 
version, alteration, and demolition of single- 
room occupancy housing, and requiring 
owners to restore them to habitable condi- 
tion and lease them at controlled rents for 
an indefinite period constituted a compen- 
sable temporary taking: 

In our opinion, the provisions of Local Law 
No. 9, which not only prevent the SRO prop- 
erty owners from developing their properties 
by replacing the existing structures, but also 
compel them to refurbish the structures and 
keep them fully rented, impose on the property 
owners more than their just share of . . . societal 
obligations. Whether viewed as affecting a 
physical or regulatory taking, Local Law No. 
9, we believe, violates the “Takings” clauses of 
the Fifth Amendment of the Federal Constitu- 
tion and Article I, §7 of the New York State 
Constitution.?! 

Faced with having to enforce politically 
unpopular moratoria on development per- 
mits, many local governments instead will 
issue development permits conditioned 
upon the availability of necessary public 
facilities. Where government has no plans 
to provide the facilities in the near term, 
the landowner will face a de facto morato- 
rium unless he provides them himself. The 
courts may view such conditions as tanta- 
mount to imposition of the entire public 
facilities burden on an individual land- 
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owner. If the need for the required public 
facilities is reasonably attributable to the 
individual development, a development 
order containing such a condition is likely 
to be sustained. However, where the need 
is attributable to the unmet demands of 
past development, the condition may be 
viewed as violating the basic fairness and 
rationality requirements imposed upon gov- 
ernment’s exercise of the power to levy 
development exactions. 

These basic due process and equal pro- 
tection requirements mandate that there 
be a rational nexus between the exaction 
and the impacts of the new development.32 
This generally means that a developer can 
only be required to pay his proportionate 
share of the costs of the public facilities 
necessary to accommodate impacts rea- 
sonably attributable to its development.?3 


If the new facilities must be built in any 
event, courts have held that it is not just 
and equitable to impose the entire burden 
upon new development since to do so 
singles out some to bear burdens which 
should be borne by the public as a whole, 
while giving existing development a wind- 
fall at the expense of new development.*4 

Under Nollan, the standard of review 
of a de facto exaction will be stricter. 
Rather than a minimum rationality test 
proscribed by the “fairly debatable rule, 
the burden will effectively be placed on 
government to justify the exaction by 
demonstrating that it “substantially ad- 
vances a legitimate state interest.”35 

A California trial court, relying on 
Nollan, recently invalidated a local initia- 
tive which conditioned building permit 
issuance upon maintenance of roadway 
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levels of service.*© In concluding that the 
ordinance required property owners to 
mitigate not only the impacts of their 
development, but, in addition, if the levels 
of service were below the adopted level of 
service standard, to improve upon the 
existing level of service in order to de- 
velop, the court held: 

The initiative is fatally defective. Its plain 
meaning requires property owners to mitigate 
conditions not only caused by their develop- 
ment (a proper goal), but also to cure the 
inadequacies of those who developed their 
property before them. It is the latter require- 
ment of improvement of the existing levels of 
service that fails the nexus test. Would it be 
proper to require the last parcel of land to be 
developed to bear the entire expense of all the 
arterial highways, all the police and fire re- 
sponse times, all the one hundred year flood 
control, all the animal migration corridors, all 
the aesthetic cones of vision, and/or all the 
park and recreational facilities which have been 
neglected by prior city councils and real prop- 
erty owners?3” 


How the Florida courts will answer this 
question remains to be seen. Hopefully, 
effective implementation of local govern- 
ment CIP’s will ensure that any moratoria 
are of limited duration. However, where 
minimal progress is made toward alleviat- 
ing the problems upon which the morato- 
ria are predicated, a concurrency-based 
moratorium will be vulnerable to due 
process, equal protection, and takings 
claims. The key consideration will be the 
extent to which the ultimate economic 
costs of the community benefits derived 
by a concurrency-based moratorium are 
being shared by the public at large, or are 
being hidden from the public by place- 
ment of the entire burden on particular 
landowners.38 In the final analysis, the 
constitutionality of concurrency-based mo- 
ratoria will depend on the willingness of 
the public at large to share the costs of 
providing the public facilities and services 
necessary to correct existing deficiencies 
and accommodate new growth.0] 
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Proper Determination of True Economic Value: 
The Key to Equitable Distribution and Due Process 


he trial court is free to weigh 

and evaluate the credibility of 

the evidence in making findings 

of fact; however, the trial court 
may not simply disregard well-established 
and generally-accepted accounting and valu- 
ation principles. The value of assets is a 
question of fact. The application of a 
recognized and accepted method or ap- 
proach to valuing assets is a question of 
law. The issue of value is not whether the 
trial court was correct in its resolution of 
disputed facts and conflicting expert testi- 
mony, but rather whether the correct 
value methodology and valuation princi- 
ples were utilized in ascertaining the raw 
data from which to make factual determi- 
nations. 

Valuation is an art which utilizes a 
measure of science, particularly empirical 
observation. It is rooted in the basic social 
behavior that an investor (and business 
owner) is risk adverse. Conversely, an 
investor is willing to take on more risk to 
obtain a higher return. This behavior, 
which is fundamental to a business’ value, 
has been empirically observed for many 
years, and in 1959, was incorporated into 
Revenue Ruling 59-60. 

For purposes of appellate review, the 
erroneous application of Generally Ac- 
cepted Accounting Principles and the 
Uniform Standards of Professional Ap- 
praisal Practice constitutes an erroneous 
application of the law, not an abuse of 
discretion, in determining the underlying 
issues of facts. The utilization of Generally 
Accepted Accounting Principles and the 
Uniform Standards of Professional Ap- 
praisal Practice is not a discretionary act 
reviewable only upon application of the 
reasonableness test. There is no reason, 
logic, or justification for disregarding Gen- 
erally Accepted Accounting Principles or 
the Uniform Standards of Professional 
Appraisal Practice, as well as the Internal 
Revenue Code and Regulations. To do so 
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is an error of law that cannot be permitted 
to stand.!8 

Although the trial court is not bound 
by the opinion of any witness concerning 
value, the trial court cannot simply reject 
an apparent valid calculation based upon 
accepted methods of valuation, for a value 
seemingly chosen without application of 
any recognized or accepted method. Al- 
though an appellate court may not reweigh 
the evidence and substitute its judgment 
for that of the trial court, the appellate 
court may determine that the trial court 
improperly accepted as fact expert opin- 
ion as a substitute for proof of facts 
necessary to support that opinion in the 
absence of factual predicate and may 
determine that the trial court erred as a 
matter of law in failing to apply Generally 
Accepted Accounting Principles and the 
Uniform Standards of Professional Ap- 
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praisal Practice, the Internal Revenue Code 
and Regulations, and any other guiding 
principles appropriately recognized as author- 
ity. 

If a trial court accepts an expert’s 
ultimate conclusion as to value without a 
critical consideration of the expert’s rea- 
soning, and it appears that the expert’s 
conclusion was based upon improper or 
unwarranted methods, the judgment must 
be reversed for lack of competent evi- 
dence.!9 

The mere qualifying of a witness as an 
expert does not permit him to give unsup- 
ported opinions. The witness’ expertise 
qualifies him to take facts and to conclude 
from those facts an opinion relevant to the 
issue before the court which a nonexpert, 
with the same data, could not do. The 
evidence, data, and the totality of the facts 
on the basis of which the opinion is 
arrived at must be made known to the 
court so that it may evaluate the validity 
of the opinion and conclude what weight, 
if any, is to be given that opinion.” 

An expert’s bare conclusions, unsup- 
ported by factual evidence, is inadmissible.”! 
The parties must present actual evidence, 
not mere opinion, that has demonstrated 
market reliability.22 The opinion of an 
expert is admissible only if it can be 
applied to the evidence at trial.?3 If a party 
establishes prima facie evidence that an 
expert does not have a sufficient basis for 
his opinion, the opinions and inferences 
of that expert are inadmissible, unless the 
party offering the testimony establishes 
the underlying facts or data.24 

In DiPietro,?5 the court stated: 


Fundamentally, equitable distribution is awarded 
for recognized contributions that each spouse 
has made toward the accumulation of property 
during the time span of the viable coverture. . 
. . Additionally, its purpose is to relieve the 
strain of total reliance on support payments for 
financial security. . . . If we are to fully comply 
with these goals, then ii is incumbent upon the 
court to assure itself that the substance of its 


judgment comports favorably with existing eco- 
nomic reality. 

In Mahaffey,” the Fifth DCA held that 
it was appropriate for the trial court to 
consider the nature of the husband’s assets 
and the apparent tax consequences of 
their sale or other disposition. In other 
words, the court should consider all rele- 
vant tax consequences, making every effort 
to avoid unfavorable tax consequences. 
Mahaffey also held that although the 
concept of equitable distribution does not 
require an equal division, it is a good 
starting point in most cases. However, in 
Lester’ the Fourth DCA appropriately 
recognized that an equal division is not 
necessarily a good ending point, notwith- 
standing that several cases since Mahaffey 
have also articulated that equal distribu- 
tion is a good starting point. See, for 
example, Bobb”8 where the panel followed 
the Woodard” rule as adopted by an en 
banc decision in Longo* and stated: “That 
marital assets should be distributed equally 
unless some showing is made of a dispar- 
ity in the contributions of the parties to 
the marriage, or unless some other rele- 
vant factor justifies disparate treatment.” 

The panel in Bobb went on to state that 
by following the Woodard rule as adopted 
by the en banc decision in Longo, some 
measure of predictability can occur when 
decisions regarding equitable distribution 
are made in the analytical framework of 
that very simple rule. If the trial court 
starts with a proposition of an equal 
division of marital assets and then sets 
forth a justification for disparate treat- 
ment which comports with reason and 
logic, then the trial court has appropri- 
ately exercised its judicial discretion. The 
size of the departure from equal is also set 
forth by Canakaris: that is, any distribu- 
tion should not allow one spouse to fall 
from prosperity to misfortune but should 
be grounded on basic fairness. So long as 
that standard is met, then it would appear 
that based upon Canakaris the result 
should be upheld as within the trial court’s 
discretion; Ervin,?! where the panel stated 
that while a 50-50 split in marital assets is 
not required, it has been held a “good 
starting point,” and the panel reversed an 
85-15 split because of the perceived lack 
of factors making such an inequitable 
distribution permissible; Temple,>2 where 
the panel stated that as a rule, marital 
property should be distributed equally; 
Ziemba,*3 where the panel stated that it 
starts with the proposition that an equita- 
ble distribution contemplates a fair and 
equal distribution of marital assets in the 


Florida is not a 
community 
property state, and 
the appellate courts 
must not adopt 
inflexible or barely 
flexible rules 


absence of special equities, special needs 
or special circumstances; and Halberg,*4 
where the panel, in recognizing that equi- 
table distribution principles do not require 
equal division of marital property, never- 
theless stated that equal apportionment is 
a good starting point and that in the 
absence of any legal or practical reason 
or an unequal and inequitable distribu- 
tion, a disproportionate distribution should 
be reversed. 

The standard stated in these cases ap- 
pears to represent a dangerous departure 
from the mandates of Canakaris, i.e., that 
appellate courts should avoid establishing 
inflexible rules that make the achievement 
of equity between the parties difficult, if 
not impossible. The Canakaris standard 
is more appropriately restated in Poe,>5 
where the panel said that while it agreed 
that equitable distribution does not re- 
quire an equal division of assets, where 
there is a great disparity in the division of 
assets and also an insufficient amount of 
alimony such as will greatly reduce the 
wife’s standard of living, fairness dictates 
a reevaluation of the awards. There the 
court held that the trial court abused its 
discretion by giving the husband the lion’s 
share of the marital assets, while, at the 
same time, awarding the wife inadequate 
periodic alimony. 

There is no presumption, and should 
not be any presumption, rebuttable or 
otherwise, that marital property be di- 
vided equally. Equal as a “starting point” 
is only as a procedural starting point 
before consideration of any of the appro- 
priate factors. It is not a declaration of a 
legal principle requiring an equal division. 
The courts must have the flexibility to 
determine the allocation of marital prop- 


erty on a case-by-case basis without the 
heavy burden on either party to establish 
good cause for an unequal or disparate 
division. This heavy burden is especially 
onerous in the absence of any statutory 
quantitative definition of “equitable.” Flor- 
ida is not a community property state, and 
the appellate courts must not adopt inflex- 
ible or barely flexible rules that approach 
community property. 

In Levan** the Third DCA, although 
finding that the record did not demon- 
strate that the trial court did not take 
future tax liabilities into account when 
distributing the marital assets, neverthe- 
less noted that the majority of jurisdictions 
which have considered the issue hold that 
it is not error for a trial court to refuse to 
take into account the mere potential of 
future tax liability in making awards. 
Essentially, although tax consequences can 
have a real impact on the equity or 
balance of an award, the court should not 
be left to speculate as to tax consequences 
where there is only a possibility that a 
taxable event will occur sometime in the 
future. The Third DCA’s opinion contains 
the following footnote: 

The appellant offered the “personal financial 
statements guide” promulgated by the Ameri- 
can Institute of Certified Public Accountants 
(“AICPA”) into evidence, which upon appro- 
priate objection, was not admitted. Contrary 
to the applicable authority (citations omitted), 
the appellant has relied on this foreign matter 
in his brief when there is no issue made on the 


appropriateness of the trial court’s denial of 
this matter into evidence. 


This footnote may be dangerously mis- 
leading. The DCA’s opinion does not 
indicate whether qualified experts recog- 
nized the statement of the American 
Institute of Certified Public Accountants 
as authoritative and relevant. 

Query: Upon establishing the proper 
foundation, should not the statement be 
utilized as authoritative and persuasive 
with or without placing it in evidence? 

Although it is clear that accepted ac- 
counting and valuation principles should 
be consistently and objectively applied to 
all valuations by ethical experts, the par- 
ties and the court doing so does not, by 
itself, guarantee the integrity of all valu- 
ations. Frequently a given valuation will 
require judgment calls, variable assump- 
tions, and some subjective analysis by the 
expert. The trial courts, therefore, must 
closely scrutinize the expert testimony and 
must carefully guard the integrity of the 
valuations, minimizing manipulation and 
speculation. 

Uniform Standards of Professional Ap- 
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praisal Practice were promulgated and 
published in 1987 by the Appraisal Foun- 
dation, a conglomerate of eight major 
appraisal organizations. The American So- 
ciety of Appraisers, Business Valuation 
Division, had a major hand in promulgat- 
ing standards 9 and 10 which relate solely 
to business valuations. Standard 9 pro- 
vides: 

In developing a business appraisal, an appraiser 
must be aware of, understand and correctly 
employ those recognized methods and tech- 
niques that are necessary to produce a credible 
appraisal. 

Changes and developments in the economy 
and in investment theory have a substantial 
impact on the business appraisal profession. 
Important changes in the financial arena, secu- 
rities regulation, tax law and major new court 
decisions may result in corresponding changes 
in business appraisal theory and practice. . . . 

This guideline directs the appraiser to study 
the prospective and retrospective aspects of the 
business enterprise and to study it in terms of 
the economic and industrial environment within 
which it operates. Further, sales of securities 
of the business itself or similar businesses for 
which sufficient information is available should 
also be considered. 

In other words, if the marketplace is not 
considered, the appraisal should be sus- 
pect. 

In Standard 10, the Appraisal Founda- 
tion requires: 

In reporting the results of a business appraisal, 
an appraiser must communicate each analysis, 
opinion and conclusion in a manner that is not 
misleading. 

. . . This rule requires a clear and accurate 
disclosure of any extraordinary assumptions or 
conditions that directly affect an analysis, opin- 
ion, or conclusion. 

All too often so called “experts” claim 
that an oral presentation does not require 
the detail of a narrative report. Standard 
10 seeks to discredit that position specifi- 
cally requiring that: “To the extent that it 
is both possible and appropriate, each 
oral business appraisal report (including 
expert testimony) must address the sub- 
stantive matters.” 

If the trial courts insist that expert 
witnesses follow the Uniform Standards 
of Professional Appraisal Practice, suffi- 
cient information would then be available 
to the court to enable the court to articu- 
late specific findings of fact and to provide 
the necessary explanation or reasoning for 
the court’s conclusions. Trial courts should 
look beyond the designations and licenses, 
and demand demonstrated knowledge, skill, 
and ability and evidenced by a credible 
written report following the Uniform Stan- 
dards of Professional Appraisal Practice. 
The Appraisal Foundation monitors this 
professional compliance, under the um- 
brella of eight organizations.3” 


Valuation experts must be used, rather 
than misused, to facilitate the objective 
determination of true economic value by 
the trier of fact. The failure of the trial 
court to appropriately ascertain true eco- 
nomic value may result in an unintentional, 
imbalanced allocation or distribution of 
property in violation of due process re- 
quirements. 

In Capasso,>* a New York court stated: 
In valuing property, it is not enough that the 
court’s decision merely fix value without mak- 
ing further findings as will show how the value 
fixed was ascertained. . . . [E]ffective appellate 
review in an equitable distribution action can- 
not be had on valuations amounting to nothing 
more that mere conclusions. The factual issues 
going to valuation in this case are not so simple 
that a decision merely stating value establishes 
by necessary inference the essential facts found. 


Similarly, the First DCA in Barrs39 
stated: 
We are unable to determine the basis of the 
trial court’s decision because no explicit find- 
ings of fact were made in the final judgment. 
... there are no findings indicating the method 
of valuation used by the trial court in arriving 
at its judgment. 

. More importantly, however, without ex- 
plicit findings of fact resolving the hotly disputed 
character and valuations of the many properties 
owned by the parties, it is impossible, for all 
practical purposes, for us to accord any mean- 
ingful appellate review of whether the result 
reached by the trial court accomplished on 
equitable distribution that conforms with the 
law of Florida. 


All Florida courts must recognize and 
enforce the principles that equitable distri- 
bution and due process of law are 
inextricable; that due process requires 
proper valuation of property upon appro- 
priate criteria consistently and objectively 
applied; and that conclusions be sup- 
ported with findings, reasons, and 
explanations so that appellate review shall 
be adequate, effective, and meaningful. 0 


'8 Burning Foot, Ltd. v. Hoover, 499 So.2d 
1 (Fla. 4th D.C.A. 1986); Carrison v. Carrison, 
486 So.2d 1366 (Fla. Ist D.C.A. 1986); Carroll 
v. Carroll, 471 So.2d 1358 (Fla. 3rd D.C.A. 
1985); Aylward v. Aylward, 420 So.2d 660 (Fla. 
2d D.C.A. 1982); Grabow v. Grabow, 419 
So.2d 1340 (Fla. 3d D.C.A. 1982); In re: 
Marriage of Emken, 411 N.E. 2d 599 (Ill. App. 
1980); and Spotts v. Spotts, 355 So.2d 228 (Fla. 
Ist D.C.A. 1978). 

19 See In re: Marriage of Micalizio, 245 
Cal.Rptr. 673 (Cal. App. 4th Dist. 1988). 

20 Bowen v. Bowen, 473 A.2d 73 (N.J. 1984). 

21 Fra. Stat. §90.702. 

2 Fra. Stat. §90.705(2). 

23 Stat. §90.702. 

24 Fa. Stat. §90.705(2). 

25 DiPietro v. DiPietro, 443 A.2d 244 (N.J. 
Super. 1982). 

26 Mahaffey v. Mahaffey, 401 So.2d 1372 
(Fla. Sth D.C.A. 1981). 


54 THE FLORIDA BAR JOURNAL/MAY 1990 


27 Lester v. Lester, 547 So.2d 1241 (Fla. 4th 
D.C.A. 1989), and the cases cited therein in 
footnote 4 at page 1243. 

28 Bobb v. Bobb, 552 So.2d 334 (Fla. 4th 
D.C.A. 1989). 

29 Woodard v. Woodard, 477 So.2d 631 (Fla. 
4th D.C.A. 1985). 
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31 Ervin v. Ervin, 553 So.2d 230 (Fla. Ist 
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33 Ziemba v. Ziemba, 519 So.2d 752 (Fla. 4th 
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36 Levan v. Levan, 545 So.2d 892 (Fla. 3d 
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can Institute of Real Estate Appraisers, American 
Society of Appraisers, American Society of 
Farm Managers and Rural Appraisers, Ap- 
praisal Institute of Canada, International 
Association of Assessing Officers, International 
Right-of-Way Association, National Associa- 
tion of Independent Fee Appraisers, National 
Society of Real Estate Appraisers and Society 
of Real Estate Appraisers. 
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TRIAL LAWYERS FORUM 


Unsafe Places: 


Can the Courtroom Make a Difference? 


riminal activity has become an 

accepted part of life, but must 

we be so willing to pay the 

price of its presence without 
civil remedy? Since the beginning of civili- 
zation, people have sought to “outlaw” 
crimes. Tribal taboos, king’s edicts, and 
societal rules have evolved into laws en- 
acted by countless groups of people; 
virtually without exception each has sought 
to eliminate and deter crime. Still, history 
has demonstrated that penalties for crimi- 
nal behavior have only rarely had the 
intended effect. The modern day drug 
epidemic demonstrates clearly that even 
unlimited resources cannot eliminate the 
criminal element. And always there are 
victims. 

A victim rarely endures a criminal expe- 
rience with the feeling that total justice 
was rendered, regardless of the outcome. 
Today, a civil body of law is evolving 
which extends to victims of crime an 
avenue of recovery and monetary justice. 
This civil alternative is created in the 
courtroom when an individual’s misfea- 
sance or nonfeasance combines with 
criminal activity to cause injury to an- 
other. This article briefly discusses a 
landowner’s liability for the criminal acts 
of a third party. 


Legal Theories 

The most common basis of liability for 
the criminal acts of a third party is in 
negligence. 

The typical scenario involves a person 
being attacked on premises belonging to 
another which possessed inadequate or 
no security measures. Premises liability of 
this nature extends to commercial enter- 
prises such as shopping malls, banks, 
office buildings, apartments, convenience 
stores, etc. For example, in Verran v. 
Barnett Bank of Pinellas County, N.A. 
(Case No. 86-17971-15, Pinellas County, 
Florida), the plaintiff was assaulted and 


A civil body 
of law is 
evolving which 
extends to 
victims of crime 
an avenue 
of recovery 
and monetary 
justice 


by C. Steven Yerrid and 
Henry E. Valenzuela 


blinded in one eye while attempting to 
make a deposit in the bank’s night deposi- 
tory. The plaintiff, after investigation, filed 
suit alleging the bank failed to properly 
maintain and light its premises or other- 
wise provide any security to customers 
using the bank’s outdoor facilities despite 


a prior similar assault at the bank. This: 


was the first case of its kind in the nation 
(Trial, November 1989). A jury returned 
a verdict for $1,000,000, and the case 
subsequently settled after the court granted 
the plaintiff's post-trial motion for a new 
trial with respect to the issue of punitive 
damages only and denied all defense post- 
trial motions. This case could have far- 
reaching implications as automatic teller 
machines and other outdoor banking de- 
vices proliferate. 

The central issue in such cases concerns 


the landowner’s duty to take reasonable - 


security precautions to prevent the crimi- 
nal event. This duty focuses on whether 
the given act was foreseeable to the land- 
owner. Of course, if the subject criminal 
activity is not foreseeable, no duty on the 
part of the landowner arises.! Foreseeabil- 
ity relates to the elements of duty and 
causation and is generally a question of 
fact.2 However, where the facts are wndis- 
puted, and no evidence or insufficient 
evidence exists from which to impose a 
duty, foreseeability becomes a question of 
law.3 

Proof of foreseeability can be accom- 
plished through various means. The degree 
of proof is presently a debated question 
among the Florida appellate courts. The 
Fourth District Court of Appeal requires 
proof of actual or constructive knowledge 
of “prior similar” criminal activities com- 
mitted upon invitees in the area where the 
criminal episode occurs.* This is often 
referred to as the “first bite” rule. It 
appears the Third District Court of Ap- 
peal also follows this requirement.° 

The Second District Court of Appeal 
has not yet addressed the issue.® 

The Fifth District Court of Appeal, 
however, does not require a first bite. In 
its analysis, the Fifth District examines a 
number of factors which include violation 
of industry standards, community crime 
rates, the extent of assaults or criminal 
activity in the area or in similar business 
enterprises, the presence of suspicious per- 
sons and the peculiar security problems 
posed by the premises.’ 

The First District Court of Appeal also 
does not require the showing of a first 
bite, provided other sufficient evidence of 
foreseeability exists.8 In Paterson v. Deeb, 
472 So.2d 1210 (Fla. Ist DCA 1985), the 
court adopted the reasoning the Supreme 
Court of California utilized in Isaacs v. 
Huntington Memorial Hospital, 38 Cal.2d 
112, 211 Cal.Rptr. 356, 695 P.2d 653 
(1985), in criticizing the first bite rule: 
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This rule is fatally flawed in numerous respects. 
First, the rule leads to results which are con- 
trary to public policy. This rule has the effect 
of discouraging landowners from taking ade- 
quate measures to protect the premises which 
they know are dangerous. This result contra- 
venes the policy of preventing future harm. 
Moreover, under the rule, the first victim 
always loses, while subsequent victims are per- 
mitted recovery. Such a result is not only 
unfair, but is inimical to the important policy 
of compensating injured persons. Surely, a 
landowner should not get one free assault 
before he can be held liable for criminal acts 
which occur on his property. 


Regardless of the need to prove a first 
bite, proof that a defendant’s premises is 
located in a high crime area is relevant to 
establishing foreseeability.9 Criminal activ- 
ity need not, however, occur on the prem- 
ises, but may be in the generalized vicinity 
of the site for purposes of proving foresee- 
ability. !° 

Criminal statistics and police records of 
reported crime in the relevant geographi- 
cal area are competent evidence on this 
issue.'!! Moreover, testimony by police 
officers regarding crimes in the vicinity of 
the subject premises is also relevant and, 
often, critical evidence.!2 Police incident 
reports are also admissible when relevant 
as to time and proximity.!3 

The past employment of security meas- 
ures, such as the presence of a security 
patrol or other protective service, may 
establish sufficient evidence of foreseeabil- 
ity to allow the issue to be decided by the 
trier of fact.'4 Also, industry standards, 
community crime rates, building design, 
security personnel, security methods, etc., 
are all relevant with respect to the issue 
of foreseeability.!5 

A second legal theory worthy of exami- 
nation is one of contractual liability. A 
contractual relationship may arise under 
a variety of circumstances. For example, 
a landlord’s obligation to provide reason- 
able security pursuant to a lease or a 
security company’s obligation to provide 
residential, commercial, or even body- 
guard services. In Cooper v. IBI Security 
Services of Florida, Inc., 281 So.2d 524 
(Fla. 3d DCA), cert. denied, 287 So.2d 95 
(1973), a security company contracted 
with a life insurance company to provide 
security to the carrier’s employees while 
collecting insurance premiums in danger- 
ous parts of town. The security company 
allegedly failed to protect an employee of 
the carrier during one such collection, and 
the employee was critically wounded as a 
result thereof. The Third District Court 
of Appeal held that the plaintiff had 
standing to sue the security company as a 


third-party beneficiary of the security 
contract. 

Moreover, it is well accepted that the 
absence of contractual privity between 
plaintiff and defendant does not affect a 
plaintiff's tort claim.!© Whether a defen- 
dant’s duty to use reasonable care extends 
to a plaintiff not a party to the contract is 
determined by whether that plaintiff and 
defendant are in a relationship in which 
the defendant has a duty imposed by law 
to avoid harm to the plaintiff.” 

A third and currently unsettled theory 
of liability concerns a landlord’s statutory 
compliance with F.S. §83.51. This statute 
requires a landlord of residential property 
to comply with applicable building and 
health codes and make reasonable provi- 
sions for the locks and keys as well as the 
clean and safe condition of the common 
areas. The Florida Supreme Court has 
characterized this statutory duty on a 
landlord of residential property as a statu- 
tory warranty of habitability. Mansur v. 
Eubanks, 401 So.2d 1328, 1330 (Fla. 1981). 
At present, it is unclear whether a viola- 
tion of the statute constitutes mere evi- 
dence of negligence or an independent 
tort.!8 

However, in Clavel v. Goldsmith (Case 
No. 88-22407, Hillsborough County, Flor- 
ida), the plaintiff, a tenant, filed suit 
against the landlord and owner of the 
apartment complex after she was raped in 
her apartment by an intruder who entered 
her bedroom window while she was asleep. 
The plaintiff alleged that the landlord 
failed to repair the locks to her bedroom 
window despite previous requests and oth- 
erwise failed to provide reasonable secu- 
rity despite a prior rape at the complex. 
The plaintiff pleaded both general negli- 
gence and violation of F.S. §83.51, as 
independent legal theories. The trial court 
accepted both theories. A jury awarded 
the plaintiff $350,000 in compensatory 
damages, reduced by 30 percent compara- 
tive negligence, and $150,000 in punitive 
damages. 


Defenses 

The traditional defenses to this type of 
premises liability action are comparative 
negligence, contractual exculpatory clauses, 
and the collateral sources of indemnity 
offset pursuant to F.S. §768.76. An inde- 
pendent intervening cause defense does 
not exist in such cases. In Holley v. Mt. 
Zion Terrace Apartments, Inc., 382 So.2d 
98 (Fla. 3d DCA 1980), the court suc- 
cinctly stated the criminal act itself cannot 
form the basis for independent intervening 
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cause defense thereby extinguishing liabil- 
ity. The court reasoned as follows: 


If the likelihood that a third person may act in 
a particular manner is the hazard or one of the 
hazards which makes the actor negligent, such 
an act whether innocent, negligent, intention- 
ally tortious, or “criminal,” does not prevent 
the actor from being liable for harm caused 
thereby. 


Id. at 101. Therefore, proof of foreseeabil- 
ity operates to automatically eliminate this 
defense. 


Punitive Damages 

Like most civil actions, punitive dam- 
ages, although difficult to prove, are none- 
theless recoverable.!9 Of course, the plaintiff 
must prove that the character of negli- 
gence is sufficiently flagrant to satisfy the 
standards established in White Construction 
Co., Inc. v. Dupont, 455 So.2d 1026 (Fla. 
1984). 


Conclusion 

Several interesting questions remain to 
be decided in this developing area of the 
law. It is unclear whether the first bite 
analysis will be accepted by the Supreme 
Court of Florida or whether the more 
enlightened standard such as the “all cir- 
cumstances” approach adopted by the 
First and Fifth District Courts of Appeal 
will become the law of the land. Similarly, 
there is a question whether F.S. §83.51, 
will receive acceptance as an independent 
tort in a premises liability case between a 
landlord and tenant of residential prop- 
erty. 

Fortunately, however, Florida law can 
and does provide a civil remedy for vic- 
tims of crime beyond mere criminal resti- 
tution. Pain, suffering, death, and the 
entire grisly trail of violent invasions oc- 
curring to persons may not be prevent- 
able. However, it is clear that when human 
suffering is equated into dollar damages, 
the commercial marketplace and business 
enterprises respond. 

Hopefully, security personnel will ap- 
pear in places previously unmanned. Light- 
ing will illuminate the dark havens that 
have served so long as hiding places for 
criminals. Safety considerations will re- 
place aesthetics, and concrete will exist 
rather than overgrown foliage and shad- 
owing bushes. When the concern for peo- 
ple’s safety outweighs the drive for money 
and increased profit, crime will become 
more preventable. 

Jury verdicts against landowners who 
ignore or neglect their duties to safeguard 
our citizens do make a difference.0 
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lorida, like the majority of its 
sister states, imposes a corporate 
income tax on any Florida cor- 
poration and on foreign corpora- 
tions which are qualified to do business 
in Florida, or that actually conduct busi- 
ness in Florida. The rate of tax is a flat 
five and one-half percent on taxable in- 
come which is apportioned to Florida 
according to a three-factor formula. This 
article will discuss the type and level of 
in-state corporate activities which may 
result in a foreign corporation being deemed 
to conduct business in Florida and, thus, 
subject to Florida corporate taxation. 


Section 220 of the 
Florida Income Tax Code 

Section 220 of the Florida Income 
Tax Code imposes a tax “on every tax- 
payer . . . for the privilege of conducting 
business, earning or receiving income in 
this state, or being a resident or citizen of 
this state.” The term “taxpayer” is defined 
as “any corporation subject to the tax” 
imposed by the Code. A “corporation” 
includes “foreign corporations qualified 
to do business in this state or actually 
doing business in this state. . . .”! The 
result of the foregoing, rather convoluted, 
statutory provisions is the imposition of a 
corporate income tax on any foreign cor- 
poration that is qualified to do business 
in Florida, or that actually conducts busi- 
ness in Florida. 

If a foreign corporation registers with 
the Florida Department of State and 
obtains a certificate of authority to trans- 
act business in Florida pursuant to F-.S. 
§607.304, that corporation becomes sub- 
ject to taxation under the Code. However, 
absent such qualification, a foreign corpo- 
ration will be subject to taxation only if it 
is determined to be doing business in 
Florida. 

It should be noted that the term “doing 
business” has different meanings depend- 
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ing on the context in which it is used. The 
three principal applications of the “doing 
business” concept relate to: the amenabil- 
ity of a corporation to service of process 
under state long arm statutes; state re- 
quirements to obtain a certificate of 
authority; and state taxation.2 Generally, 
the courts look for a much stronger show- 
ing of in-state activities to require a 
corporation to obtain a certificate of author- 
ity than to subject a corporation to a state 
corporate tax or to service of process.3 

Section 220 of the Code provides little 
guidance as to the meaning or scope of the 
term “doing business.” Consequently, a 
review of the pertinent administrative regu- 
lations and case law is necessary to 
determine the applicability of the Code to 
foreign corporations. 


Administrative Regulations 
and Pronouncements 

The starting point for the “doing busi- 
ness” analysis is Rule 12C-1.011 of the 
Florida Administrative Code. Rule 12C- 
1.011 sets forth a list of activities that are 
construed as conducting business for pur- 
poses of the corporate income tax. Such 
activities include: (i) obtaining sales through 
telephone or mail orders (without employ- 
ees in the state) and (A) maintaining an 
inventory in Florida for sale or distribu- 
tion, (B) maintaining an office or other 
place of business in Florida, or (C) main- 
taining a research facility for company use 
only in this state; (ii) maintaining in 
Florida an inventory of tangible personal 
property on consignment to dealers or 
agents for sale; and (iii) leasing real or 
personal property in Florida. 

In addition, Rule 12C-1.011 provides 
that an entity that obtains sales through 
salesmen who solicit orders on its behalf 
is deemed to be engaged in business in 
Florida if such entity also: displays mer- 
chandise in leased space on a prolonged 
or recurring basis; makes credit investiga- 
tions or investigations in Florida through 
its agents or employees; assembles or 
installs its products in Florida through 
Florida agents or employees; accepts or- 
ders in Florida through its agents or 
employees; services or repairs its products 
in Florida through its agents or employ- 
ees; maintains in Florida an inventory of 
merchandise or material for sale distribu- 
tion or manufacture, regardless of whether 
in a public, owned, or rented warehouse; 
or leases, services, or warehouses property 
used in the application or sale of its 
products. 


Case Law 

Assuming a foreign corporation can 
structure its operations to avoid the reach 
of Rule 12C-1.011, the judicial interpreta- 
tions of “doing business” must be examined 
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to ascertain their applicability to the ac- 
tivities of such corporation. The Florida 
courts refer to federal case law to deter- 
mine whether a corporation is “doing 
business” in Florida for tax purposes.* 

Under the U.S. Constitution, the power 
of a state to tax a foreign entity or person 
is subject to certain limitations. The due 
process clause requires “some definite link, 
some minimum connection, between a 
state and the person, property, or transac- 
tion it seeks to tax.”5 The commerce 
clause grants to Congress the exclusive 
power to regulate interstate commerce and 
mandates that interstate commerce be free 
of any direct restrictions or impositions 
by the states.6 Any taxes imposed by 
states on foreign enterprises must satisfy 
the foregoing standards of the due process 
and commerce clauses. 

Two very similar tests have been devel- 
oped by the courts to determine compliance 
by state taxing statutes with the require- 
ments of the due process and commerce 
clauses. The validity of a tax by a state 
on the income of a foreign corporation 
under the due process clause will depend 
upon the existence of a minimal connec- 
tion or nexus between the activities of the 
corporation and the taxing state, and a 
rational relationship between the income 
attributed to the state and the intrastate 
values of the enterprise.’ A state tax will 
not be deemed to violate the commerce 
clause if the tax: is applied to an activity 
with a substantial nexus with the taxing 
state; is fairly apportioned; does not dis- 
criminate against interstate commerce; and 
is fairly related to the services provided 
by the state.® 

Even though the case law regarding the 
foregoing tests is somewhat confusing, 
several cases indicate that the due process 
clause and commerce clauses concerns 
have been blended into the single two- 
prong test set forth above for due process 
analysis.? Consequently, this article will 
focus on the two-part, due process test. 

Presumably, the second prong of the 
due process test is satisfied by the three- 
factor income apportionment formula 
adopted by Florida. The formula is based 
upon the Uniform Division of Income for 
Tax Purposes Act, which incorporates 
longstanding principles of constitutional 
law. In addition, the Florida Legislature 
has modified the formula to closely resem- 
ble the three-factor formula employed by 
California and approved by the U.S. Su- 
preme Court.!° Consequently, a corporation 
may avoid the Florida corporate income 
tax only upon a showing that its activities 
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in Florida do not satisfy the first prong 
of the test. In other words, a foreign 
corporation must demonstrate that there 
is no minimal connection or nexus be- 
tween its interstate activities and the State 
of Florida. 

The question of the level of in-state 
activities by a foreign corporation re- 
quired to find a sufficient “nexus” or 
“minimal connection” has been addressed 
on numerous occasions by the Supreme 
Court. The body of law in this area is 
composed of judicial decisions regarding 
the application of state corporate income 
tax statutes and state use tax statutes to 
foreign corporations. The principles appli- 
cable in determining the power of a state 
to impose upon a foreign corporation the 
burdens of collecting a use tax are the 
same as those utilized in a corporate 
income tax context; therefore, decisions 
arising under both types of statutes are 
discussed below.!! 

Due to the fact-specific nature of the 
nexus analysis, it is not possible to set 
forth a precise threshold level of in-state 
activities that would be deemed to create 
the undesired nexus. Since the vast major- 
ity of the Supreme Court cases has resulted 
in a finding of the requisite nexus, it is 
simpler to begin the analysis with the two 
cases where the Court held a minimal 
connection did not exist. In Miller Broth- 
ers Company v. State of Maryland, 347 
U.S. 340 (1954), Maryland sought the 
payment of use taxes in connection with 
sales to Maryland residents by Miller 
Brothers. Miller Brothers was a Delaware 
retailer which sold only to customers at its 
Delaware store. Miller Brothers had no 
resident agent in Maryland, no stores in 
Maryland, and did not advertise in Mary- 
land. Its sole contact with Maryland was 
the occasional delivery of goods pur- 


THE FLORIDA BAR JOURNAL/MAY 1990 59 


chased at the Delaware store to residents 
of Maryland via common carrier or its 
own truck. The Court, citing the need for 
“some minimum connection” between the 
state and the person or transaction sought 
to be taxed, reversed the finding of the 
Court of Appeals of Maryland that Miller 
Brothers was liable for the state use tax 
on goods sold by it to Maryland residents. 

In National Bellas Hess, Incorporated 
v. Department of Revenue of the State of 
Illinois, 386 U.S. 753 (1967), National 
Bellas Hess was a mail order house head- 
quartered in Missouri with no outlets or 
representatives in Illinois. The State of 
Illinois brought an action against National 
Bellas Hess to recover use taxes and 
penalties with respect to merchandise sold 
to residents of Illinois. National Bellas 
Hess did not maintain an office or ware- 
house in Illinois; it did not own any 
property in Illinois; and it did not main- 
tain a telephone listing in Illinois. Its sole 
contact with Illinois was via United States 
mail or common carrier. The Court stated 
that it had never held that a state may 
impose the duty of sales tax collection and 
payment upon a seller whose only connec- 
tion with customers in the state was by 
common carrier or mail. Consequently, 
the Court reversed the decision of the 
Illinois Supreme Court in favor of the 
State of Illinois. 

On the other side of the nexus analysis 
are a host of cases where the Court has 
found the existence of minimal contacts 
necessary to sustain taxation of the for- 
eign corporation. !2 

The factual circumstances in Miller Broth- 
ers Company and National Bellas Hess 
represent a safe harbor of sorts for foreign 
corporations seeking to avoid state taxa- 
tion. If a foreign corporation structures its 
operations within the factual confines of 
those two decisions, it would safely avoid 
taxation by the State of Florida. Obvi- 
ously, however, Miller Brothers Company 
and National Bellas Hess limit the permis- 
sible contacts with a state to the U.S. mail 
and deliveries via common carriers. Any 
activities beyond such limits represent a 
significant risk of taxation. One court has 
defined the critical taxation threshold un- 
der the existing body of case law as the 
stationing of agents in the taxing state 
and/or the establishment of offices to 
conduct business in the taxing state.!3 
Such a view is consistent with the position 
of other authorities who believe that any 
“physical presence” of a foreign enterprise 
in a state is sufficient to establish the 
requisite tax nexus.!4 


2 
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Public Law 86-272 

Section 381 of Title 15 of the United 
States Code, otherwise known as Public 
Law 86-272, provides a further federal 
limitation on the powers of states to tax 
the income of out-of-state enterprises.!> 
Public Law 86-272 provides that no state 
may impose a tax on the income of any 
person derived from interstate commerce 
if the only business activities by such 
person consist of either or both of the 
following: (i) the solicitation of orders by 
such person, or his representative, in such 
state for sales of tangible personal prop- 
erty, which orders are sent outside the 
state for approval or rejection, and, if 
approved, are filled by shipment or deliv- 
ery from a point outside the state; and (ii) 
the solicitation of orders by such person, 
or his representative, in such state in the 
name of or for the benefit of a prospective 
customer of such person, if orders by such 
customer to such person to enable such 
customer to fill orders resulting from such 
solicitation are orders described in para- 
graph (i). 

In addition, Public Law 86-272 states 
that a person shall not be considered 
engaged in business within a state merely 
by reason of “sales in such state, or the 
solicitation of orders for sales in such 
state, of tangible personal property on 
behalf of such person by one or more 
independent contractors, or by the reason 
of the maintenance, of an office in such 
state by one or more independent contrac- 
tors whose activities on behalf of such 
person in such state consist solely of 
making sales, or soliciting orders for sales, 
of tangible personal property.” 

The Florida attorney general has ad- 

dressed the scope of the immunity 
guaranteed by Public Law 86-272 in the 
context of the storage and distribution of 
goods from a Florida warehouse and 
opined: 
This fact alone establishes a taxable nexus with 
Florida. Whether the sale is transacted by 
letters, in-state, or out-of-state, would have no 
conclusive bearing on Florida’s power to tax. 
Consequently, under these circumstances, the 
immunity of Public Law 86-272 would not be 
available.'® 

The attorney general has also opined 
that the maintenance of a sales office 
within the state by a foreign corporation 
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would also not be protected by Public 
Law 86-272.!7 


Conclusion 

The Florida courts, as well as those of 
other jurisdictions, have interpreted the 
term “doing business” for state income tax 
purposes very broadly. Most authorities 
believe that any physical presence of a 
foreign corporation in a state will be 
sufficient to establish the requisite tax 
nexus. Accordingly, it appears that even a 
minimum level of contacts by a foreign 
corporation with the State of Florida 
would probably be sufficient to subject the 
foreign corporation to the Florida corpo- 
rate income tax. 0 
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Simplified Dissolution: 
How Simple is Simple? 


client calls and wants a “sim- 
ple divorce.” By “simple” quite 
often the client means, “we’ve 
agreed to everything and can’t 
afford to spend a lot of money.” The 
options available are a simplified dissolu- 
tion procedure and a regular uncontested 
dissolution procedure. 

A simplified dissolution is one in which 
a couple who meets the specific criteria set 
forth by The Florida Bar may complete 
the dissolution process through the use of 
forms and/or affidavits. The forms were 
approved by The Florida Bar in June 
1984.'! By comparison with regular disso- 
lution procedures, the simplified dissolu- 
tion procedure is the quickest and least 
expensive, but what is saved in speed may 
become quite costly later on in areas such 
as property division and transfer. At what 
cost, expediency? 

Uncontested dissolution procedures may 
be simple, but they are not “simplified 
dissolutions.” An uncontested proceeding 
is one in which the parties agree that the 
marriage is irretrievably broken, and agree 
in such areas as spousal and child support, 
property division, etc. In the simplest 
scenario for uncontested dissolution, one 
party files the petition; the other party is 
served; and in the interim a marital settle- 
ment agreement is drawn up by the lawyer 
for either party; the agreement is signed; 
and the matter is placed on the uncon- 
tested court docket. A lawyer should be 
consulted in instances involving both un- 
contested and contested dissolution proce- 
dures because of the necessity of address- 
ing issues dealing with spousal support 
and children’s issues. 


Simplified vs. 
Regular Dissolution 

There are marked differences between 
these two dissolution procedures: 

1) Appearances—In the simplified dis- 
solution procedure, both husband and 
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wife, together, must go through the disso- 
lution process.? Quite often a party may 
advise that the other spouse has told 
him/her to “do whatever needs to be done 
and I'll sign the papers.” If they select the 
simplified procedure, both must partici- 
pate in person. Similarly, in instances 
where one spouse cannot be located, or 
has abandoned the family with no for- 
warding address, the simplified dissolution 
process is not the appropriate vehicle. 

2) Qualifications of participants— 
Unlike regular dissolution procedures, a 
specific limited set of facts must be present 
in the simplified dissolution situation. 

3) Lawyers not required—Clerks of court 
have been authorized by the Bar in simpli- 
fied dissolution procedures to assist the 
participants in the completion of approved 
forms.3 No legal advice whatsoever is to 
be provided by any clerk assisting in 
completion of the forms. In fact, materials 
provided to the applicants contain the 


further caveat in boldface type that they 
should seek legal counsel if they are un- 
sure of their legal rights. 

4) Financial affidavits—Contrary to regu- 
lar dissolution procedures, financial affi- 
davits, while recommended, are not re- 
quired to be attached to the simplified 
petition.* 

5) Division of property and debts—In 
a simplified dissolution proceeding, the 
applicants have already determined the 
division of marital property and debts. 
The court will not divide property or debts 
in a simplified procedure.5 The property 
settlement agreement may or may not be 
attached to the petition. 

6) No trial—The final hearing in a 
simplified dissolution proceeding generally 
is a summary proceeding, and the court 
does not take testimonv. The residence 
corroborating witness statement is pre- 
sented in the form of an affidavit which is 
presented to the court.© The property 
settlement agreement and other documents 
are reviewed by the court. The court may 
make inquiries of each of the parties to 
determine the validity of the facts of the 
petition.” 

6) Attendance at final hearing—Unlike 
uncontested proceedings, both parties must 
be present at the final hearing in simplified 
dissolutions. If only one is present, the 
petition will be denied, and the case 
dismissed.® 


Do Your Clients Qualify? 

Even though the parties may have agreed 
to the dissolution, the payment of debts, 
and the division of property, unless they 
also meet the strict qualifications set forth 
below, they still may not qualify for use 
of the simplified dissolution procedure: 

1) Marriage irretrievably broken— 
Both parties must agree that there exist 
“serious permanent differences” in their 
marriage which cannot be resolved.? 

2) Residency—One spouse must have 
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been a resident of the state for at least six 
months prior to filing the petition for 
simplified dissolution. 

3) No minor or dependent children— 
There must be no children who are minors 
or dependent. 

4) No adopted children—In order to 
qualify for the simplified dissolution pro- 
cedure, there must also be no adopted 
children under 18 years of age.!° 

5) No pregnancy—The wife cannot be 
pregnant. She will be required to state, 
under penalty of perjury, at the time she 
signs the petition in the presence of the 
clerk, and the court at final hearing, that 
she is not now pregnant.!! 

6) No alimony or spousal support— 
Neither spouse may seek alimony (sup- 
port) if the simplified process is utilized.!2 

7) Agreement—By signing the petition 
under oath, the parties, using the form 
language, have agreed that they “are satis- 
fied” with the division of the marital assets 
and payment of debts. The attachment of 
the property settlement agreement and 
financial affidavit are optional.!3 

8) No threat or duress—The form peti- 
tion also requires the parties certify that 
they have not been pressured or threat- 
ened into signing the petition.'4 

9) Complete understanding—When each 
of the applicants signs the petition, they 
must also certify that they have a full 
understanding of their legal rights against 
each other arising out of the marriage, and 
that they are agreeing, by signing the 
petition, to giving up those rights. !5 

10) No appeal—An acknowledgment by 
the parties that they fully understand that 
by using the simplified dissolution proce- 
dure, and once the final judgment is 
signed, there is no modification or appeal 
afforded the parties.!6 


After Qualification—Finalization 
If the parties qualify, then they can 
proceed to the office of the clerk of the 
court. Before the couple is permitted to 
complete the petition, they are given a 
copy of the Simplified Dissolution Infor- 
mation booklet for “reading” and “under- 
standing.”’’!? There are two basic 
assumptions put forth in this informa- 
tional booklet: The applicants must (a) be 
literate, and (b) have adequate under- 
standing of the legal rights s/he may be 
waiving. These assumptions, while seem- 
ingly inconsequential, often are not. 
Assuming all restricted qualifications 
have been met, the petition is filed, and 
the regular fee required for all dissolutions 
is paid. The clerk of the court will then 


assign a hearing date at least 21 days after 
the filing of the petition.!® At the final 
hearing, after the court is satisfied of the 
validity of the documents, affidavits, and 
inquiries of the petitioners, the court will 
then enter the final judgment, and the 
clerk will provide a copy for each of the 
participants. 


Trends 

The Florida Supreme Court is now 
considering modification of the simplified 
dissolution procedure to enlarge its appli- 
cation to include the addition of simplified 
dissolution forms for families with chil- 
dren, in which the facts relating to the 
number of children, shared parental re- 
sponsibility, and the couples’ combined 
abilities to pay child support will be 
included. Also, there have been proposed 
simplified forms for adoption proceed- 
ings. It is anticipated that just as there 
have been qualified restrictions in the 
present form, there will be restrictions 
with the newer forms as well. 


A Problem of Perjury 

Suppose the wife, in the presence of the 
clerk and soon-to-be-former husband, af- 
firms, under oath, that she is not preg- 
nant, when in fact she is—by someone 
other than husband No. 1. Public policy 
regarding the state’s care for its minor 
children dictates that some party support 
the child. The 21-day waiting period passes, 
and the court then inquires, and the 
woman admits she is pregnant, and bio- 
logical father is willing to acknowledge 
paternity either personally or by affidavit. 
Since the nonpregnancy requirements for 
simplified dissolution have not now been 
met, the court at the final hearing will be 
required to deny the request for final 
judgment and dismiss the petition.!9 Be- 
cause a simplified procedure is to be 
“simple,” issues of paternity and child 
support are handled through regular dis- 
solution proceedings. Consider whether 
the pregnancy restriction merely encour- 
ages perjury for the sake of obtaining an 
expedient dissolution through the simpli- 
fied process. 

Rather than deal with the problem of 
perjury, perhaps an additional form should 
be considered by the Florida Supreme 
Court for those not-too-infrequent special 
pregnancy situations. Maybe a formal 
acknowledgement of paternity by the fa- 
ther, or an affidavit acknowledging pater- 
nity could be added to the simplified 
dissolution packet. The underlying public 
policy of child welfare would be satisfied, 
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as long as the biological father acknowl- 
edged paternity, thus releasing husband 
No. | from support obligations. 


Limitations of the Procedure 

There is a price to pay for such simplifi- 
cation in the dissolution process outlined 
in Fla. R. Civ. P. 1.611(c). Once the 
marriage has been dissolved by the simpli- 
fied dissolution process, there is no trial, 
no modification, and no appeal. If the 
parties have, for reasons of expediency, 
chosen to ignore some of the little “legal” 
ramifications, the costs of remedial solu- 
tions can be astronomical. Quite often the 
forms themselves are improperly done. 
The petition may be proper, but the 
financial affidavit for simplified dissolu- 
tion (Form 1.943(d)) and the property 
settlement agreement for simplified disso- 
lution may contain harmful error. Addi- 
tionally, the parties may say they under- 
stand transfer of real property, when in 
fact the only requirement they envision is 
the simple completion of a quit-claim 
deed. It will be more than frustrating 
when one of the parties discovers that the 
mortgage payments have not been made, 
and both of the original mortgagors are 
still obligated under the existing mortgage. 
Perhaps, too, one of the parties later 
becomes embittered about the increased 
value of one or more of the marital assets 
given to the other party. Moreover, since 
financial disclosure is not mandatory un- 
der the simplified dissolution process, one 
of the parties may have some serious 
regrets when learning that the other had 
voluminous hidden assets. 

While such problems can occur in regu- 
lar dissolution proceedings, the parties 
have had the benefit of the sound legal 
advice of an attorney rather than having 
relied on themselves or their friends for 
legal advice as is often the case when 
parties elect to use the simplified dissolu- 
tion procedure. Duress and coercion, espe- 
cially when the parties have a “hurry-up” 
attitude, often are hidden persuaders in 
the simplified dissolution process. Law- 
yers, as counselors, are often able to detect 
these coercive influential tactics and cau- 
tion the client accordingly. 


How the Lawyer Helps 

When receiving an inquiry about a 
“simple” divorce, the practitioner should 
encourage the caller to seek legal advice 
so that the party can be well advised about 
the options available. At the initial consul- 
tation, the lawyer can assist in the simpli- 
fied dissolution process in a number of 


~ 
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ways, just a few of which are listed for 
consideration: 

1) Counsel the client to determine 
whether the marriage is in fact irretriev- 
ably broken; if there is doubt, recommend 
or suggest a consultant—marriage coun- 
selor, psychologist, clergyman, etc. 

2) Explain the different dissolution proc- 
esses: simplified, uncontested, contested. 

3) Review the legal ramifications of 
using a “form-type” property settlement 
agreement as opposed to a more compre- 
hensive document. 

4) Review the prepared property settle- 
ment agreement. If the party presents a 
prepared document, the lawyer can assist 
in the review of the agreement and recom- 
mend changes. The lawyer should be mind- 
ful of potential difficulties and/or possible 
malpractice which may result in the repre- 
sentation of two parties to simplified dis- 
solution, and should carefully examine the 
pertinent sections of the Florida Rules of 
Professional Conduct.2° 

(5) Explain marital and nonmarital as- 
sets and various division considerations. 

(6) Explain technical aspects of real 
property and personal property transfers. 

(7) Counsel parties as to the special 
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personal needs of those in deticate family 
situations. 

(8) Explain the consequences of the 
simplified dissolution procedures and how 
those may seriously affect the party’s rights 
later on. 

The use of a lawyer in simplified disso- 
lution proceedings need not be costly. The 
role of the lawyer in the simplified dissolu- 
tion process may be as a “consultant,” 
“intermediary,” “advisor,” or “counselor.” 
When the lawyer participates in a limited 
capacity, often the economic aspects can 
be arranged at a less-expensive hourly 
rate, as opposed to a more costly long- 
term retention fee arrangement. The prac- 
titioner should note that when representa- 
tion is limited as a consultant or interme- 
diary the applicable portions of the Rules 
of Professional Conduct should be care- 
fully reviewed, and the understandings 
between client(s) and counselor should 
always be reduced to writing to avoid 
misunderstandings and/or possible mal- 
practice later. 

Correcting mistakes or oversights in 
simplified proceedings is expensive, lengthy, 
and uncertain. Often such errors can be 
avoided in even the simplest of simplified 


dissolutions by first consulting a compe- 
tent legal advisor and counselor.O 
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LABOR & EMPLOYMENT LAW 


Retaliatory Discharge “By Reason Of” 
an Employee Pursuing a Workers’ 
Compensation Claim 


lorida has long been an employ- 

ment at-will state.! The courts 

have faithfully refused to legis- 

late their own brand of justice 
by creating public policy exceptions to this 
doctrine.” 

However, in 1979, the Florida Legisla- 
ture did enact into law one of the two 
statutory exceptions to the employment 
at-will doctrine. Section 440.205 provides: 
“No employer shall discharge, threaten to 
discharge, intimidate, or coerce any em- 
ployee by reason of such employee’s valid 
claim for compensation or attempt to 
claim compensation under the Workers’ 
Compensation Law.” 

Until 1983, there was little action taken 
pursuant to this statute.? However, that 
year the Florida Supreme Court in Smith 
v. Piezo Technologies and Prof. Adm'’rs., 
427 So.2d 182, 184-85 (Fla. 1983), held 
that an action for a wrongful discharge in 
retaliation for an employee pursuing a 
workers’ compensation claim was not cog- 
nizable before the deputy commissioner 
since the action was not a claim for 
workers’ compensation or benefits. A 
§440.205 claim was only cognizable before 
a court of competent jurisdiction. 

Since Piezo, there have been six re- 
ported cases relating to §440.205.4 None 
of these cases provide specifically what the 
employee’s prima facie case is or the 
burden of proof of each party. Although 
the question of what damages are avail- 
able to the successful employee is some- 
what clearer, there still remains a question 
concerning whether damages for emo- 
tional distress are available. The purpose 
of this article is to provide to the practitio- 
ner a general overview of a §440.205 cause 
of action. The overview includes: 
© A description of the statute of limita- 
tions; 
© A statement of the elements of an 
employee’s prima facie case; 

@ Each party’s burden of proof; 


The legislature 
enacted §440.205 as 
a distinct statutory 
cause of action for 

retaliatory 
discharge in the 
area of workers’ 
compensation 


by Robin E. Greiwe 


®@ Damages available to a prevailing em- 
ployee; and 

© Availability of attorneys’ fees to a pre- 
vailing employee. 


Statute of Limitations 

Some five years following Piezo, the 
Florida Supreme Court ruled on the stat- 
ute of limitations period for a §440.205 
action. The Florida Supreme Court held 
that an action under §440.205 was not a 
§95.11(4)(c) action. A §95.11(4)(c) action 
is a suit “to recover wages or overtime or 
damages or penalties concerning payment 
of wages and overtime” which must be 
brought within two years of the com- 
plained of action. Rather, the legislature 
enacted §440.205 as a distinct statutory 
cause of action for retaliatory discharge 
in the area of workers’ compensation.5 
Therefore, claims under §440.205 must be 
brought within the four-year statute of 
limitation set forth in §95.11(3)(f) for 


64 THE FLORIDA BAR JOURNAL/MAY 1990 


statutory causes of actions.® 

Many states have enacted statutes simi- 
lar to §440.205.’ Still other states have 
added to common law through judicial 
decisions an action for retaliatory dis- 
charge when an employee was discharged 
for pursuing a workers’ compensation bene- 
fit, as a public policy exception to the 
employment at-will doctrine. A review of 
the cases from states with similar statutes 
and the judicial-made exceptions gives the 
elements of a prima facie case that must 
be demonstrated by an employee pursuing 
a claim for wrongful discharge under 
§440.205: 
© The plaintiff is an employee within the 
scope of the workers’ compensation act; 
© The employee instituted a workers’ com- 
pensation proceeding or otherwise ex- 
ercised a right under the act; 

@ The employee was discharged (or other- 
wise suffered adverse action) by the 
employer; and 

© The employer’s motive in discharging 
the employee was to retaliate for the 
employee’s exercise of rights under the 
act.8 

There are different views held by juris- 
dictions regarding the fourth prong of the 
test. The first view provides that the 
evidence must show the employer’s intent 
to retaliate is a “significant or substantial” 
fact leading to the discharge. If retaliatory 
motivation comprises a significant factor 
in an employer’s decision to terminate an 
employee who has filed a workers’ com- 
pensation claim, even though other legiti- 
mate reasons exist to justify termination, 
the discharge violates the intent behind 
the workers’ compensation statute.? 

The second view provides that the evi- 
dence must show the employer’s intent to 
retaliate was the “sole” factor resulting in 
the adverse action taken against the em- 
ployee. In these jurisdictions, the courts 
view the statutory prohibition as a strictly 
limited exception to the employment at- 
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will doctrine. Thus the employee must 
prove an exclusive causal relationship be- 
tween activities expressly protected by the 
statute and the adverse action taken by the 
employer. If the employer can demon- 
strate that one basis for terminating the 
employee was a legitimate business reason, 
the employee’s claim fails. 

There is a third view. It provides that a 
prima facie case must show that “but for” 
the employee’s filing a workers’ compensa- 
tion claim, the adverse employment action 
would not have occurred.”!! 

This brief discussion should shed light 
on a Florida case, Allan v. SWF Gulf 
Coast, Inc., 535 So.2d 638 (Fla. Ist DCA 
1988), which some say conflicts with Peri- 
cich v. Climatrol, 523 So.2d 684 (Fla. Ist 
DCA 1988). Climatrol held that §440.205 
only prohibits the retaliatory discharge of 
an employee “by reason of” the filing of a 
workers’ compensation claim. The statute 
cannot be interpreted, the court said, to 
prohibit the discharge of an employee for 
any reason, once an employee has filed or 
proceeded a workers’ compensation claim. 
Therefore, an employee who could not 
return to his former job because he is 
physically unable was not wrongly termi- 
nated. !2 

In Allan v. SWF Gulf Coast, Inc., the 
employee sought review of a jury verdict 
that the employer/ appellee did not violate 
§440.205 in terminating his employment. 
The court instructed the jury that the 
employee must establish that he was dis- 
charged “in retaliation” for claiming work- 
ers’ compensation benefits. The employee 
objected to this instruction claiming that 
it was prejudicial. The First District Court 
of Appeal affirmed the decision, opining 
that although the instruction might be 
misleading, under the circumstances it was 
not. Specifically, the trial court emphasized 
in its instruction that the retaliation need 
not be “the only reason” for employee’s 
discharge, but a “substantial” factor result- 
ing in discharge. !3 

The potentially confusing (and arguably 
conflicting) part of the Allan decision is 
that the First District Court of Appeal 
also held that “a specific retaliatory intent 
is not required by the express statutory 
language.”!4 If read out of context, one 
could interpret this language to mean the 
fourth prong, the employer’s motive in 
discharging the employee, is totally elimi- 
nated. The key to understanding the Allan 
court’s language is to interpret the lan- 
guage in context, particularly looking at 
the use of the word “specific.” - 

The First District’s language of not 


It was not the 
legislature’s intent 
to permit 
employees who 


should otherwise be 
discharged to hide 
behind the cloak of 
a workers’ 
compensation 
claim 


needing “specific” retaliatory intent means 
that the employee need not show the 
employer’s action was “solely” or exclu- 
sively based on a retaliatory intent. The 
employee need only show that the intent 
to retaliate was a “substantial” factor 
resulting in the adverse action being taken. 
To read the Allan decision as requiring 
no showing of any intent to retaliate 
would lead to internal conflict in the Allan 
decision itself. It would also stand the 
statute on its head. Such a reading would 
prohibit the discharge of an employee for 
any reason once an employee filed or 
proceeds a workers’ compensation claim.!5 

Certainly, it was not the legislature’s 
intent to permit employees who should 
otherwise be discharged to hide behind the 
cloak of a workers’ compensation claim. 
It was also not the legislature’s intent to 
put an employee who filed a workers’ 
compensation claim in a position better 
than an employee who had not filed such 
a claim.!6 Employers still retain their tra- 
ditional right to terminate employees for 
legitimate business reasons such as unsat- 
isfactory job performance or excessive 
absenteeism.'? The Allan decision does 
not, therefore, conflict with Climatrol which 
provides that the employee must show he 
was discharged “by reason of” his filing a 
workers’ compensation claim. The Florida 
courts have thus joined the ranks of 
jurisdictions providing that the employer’s 
intent to retaliate must be a “substantial 
or significant” factor resulting in discharge, 
but not the “sole” factor. 


Burden of Proof 

The burden of proof in these wrongful 
discharge cases is not clearly defined. 
There are potentially two models that may 


be followed, both of which arrive at the 
same result. The first model is taken from 
the case of Texas Department of Commu- 
nity Affairs v. Burdine, 450 U. S. 248, 256 
(1981), which is the model used in employ- 
ment discrimination cases.'8 Instead of the 
employee being terminated for falling in 
one of the protective classes covered by 
Title VII of the Civil Rights Act, or the 
Age Discrimination in Employment Act 
(ADEA), the employee is terminated for 
falling within the class of employees pur- 
suing workers’ compensation benefits. The 
Burdine model provides that once the 
employee meets the threshold of establish- 
ing a prima facie case of discrimination, 
the burden of producing evidence shifts 
to the employer to articulate a legitimate 
nondiscriminatory reason for the adverse 
action.!? When the employer carries this 
burden and shows such a legitimate non- 
discriminatory reason, the burden once 
again shifts to the employee to show by a 
preponderance of the evidence either that 
the offered reason is mere pretext and that 
a discriminatory reason more likely moti- 
vated the employer or indirectly by showing 
the proffered exclamation is unworthy of 
credence.20 

The second model requires that the 
employee first prove the elements of a 
prima facie case as well. Once proven, the 
employer is then permitted to establish a 
legitimate business purpose as a business 
defense.?! As a practical matter, if this 
model is followed, the court will assess 
whether the employer’s proffered explana- 
tion was in fact pretext. Thus, the Burdine 
model sets forth the actual dynamics of 
the employee’s burden of proof. 


Damages 

Section 440.205 does not delineate what 
damages are recoverable in an action 
alleging violation of the statute. Although 
the courts have delineated most of the 
remedies that are available under the stat- 
ute, there still remains an open question 
of whether damages for pain, suffering, 
and humiliation are recoverable. The Flor- 
ida Supreme Court in Scott v. Otis Eleva- 
tor, 524 So.2d 642 (Fla. 1988), provided, 
in dicta, that an action for retaliatory 
discharge is tortious in nature. The court 
continued that in a common law tort of 
wrongful discharge, lost wages, emotional 
distress, and punitive damages were recov- 
erable.?2 

Notwithstanding this dicta, the Fourth 
District Court of Appeal in Otis Elevator 
v. Scott, 551 So.2d 489, 490 (Fla. 4th 
DCA 1989), held that the damages for 
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pain, suffering, and humiliation were not 
recoverable in an action filed pursuant to 
§440.205. To recoup such damages, the 
employee must plead a separate tort of 
infliction of emotional distress. The Fourth 
District has subsequently certified the ques- 
tion to the Supreme Court as a question 
of great public importance. 

Lost wages or backpay is the main 
component of damages recoverable under 
§440.205.23 Common sense dictates that a 
backpay award is calculated in the same 
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did not mitigate these damages when he 
otherwise could.”4 

The Otis Elevator v. Scott case is in- 
structive on several important aspects of 
damages.”5 First, the opinion provides 
that reinstatement will be an element of 
employee’s remedy, unless the employee 
can show the animosity between the par- 
ties makes reinstatement impossible. This 
line of reasoning follows the decisions 
under Title VII and the ADEA.” After 
such a showing, the employee must estab- 
lish “with a reasonable certainty that his 
loss of future wages was a result of the 
wrongful discharge.” The employee must 
establish “that he attempted to find work 
at similar pay or that his firing had 
hindered his ability to do so. . . .”26# 

The Otis Elevator v. Scott case also 
discusses whether prejudgment interest 
should be awarded to employee. The court 
stated that an employee must request the 
prejudgment interest at trial, otherwise he 
has lost such a remedy. Accordingly, an 
employee is entitled to prejudgment inter- 
est if he passes the test set forth in 
Argonaut Insurance Company v. May’s 
Plumbing Company, 474 So.2d 212 (Fla. 
1985).27 


Attorneys’ Fees 

Section 440.205 does not provide that 
attorneys’ fees will be awarded to a prevail- 
ing employee. Nevertheless, many plain- 
tiffs’ attorneys initially take such §440.205 
cases, believing they are entitled to attor- 
neys’ fees pursuant to the workers’ 
compensation statute §440.34. A close 
reading of that statute demonstrates that 
attorneys’ fees are recoverable only for 
prevailing in a proceeding in front of a 
deputy commissioner or court.28 The ac- 
tion in court has to be an appeal from a 
decision made by a deputy commissioner 
which is related to workers’ compensation 
benefits. 

A claim under §440.205 is a separate 
statutory claim for wrongful discharge, 
not a claim for compensation or benefits 
as those terms are used in Ch. 440. As 
provided above, such a §440.205 claim is 
not cognizable by a deputy commissioner 
within Ch. 440.29 Therefore, the attor- 
neys’ fees provision of §440.34 does not 
apply to a statutory cause of action for 
wrongful discharge. 


Conclusion 

Decisions officially answering the many 
issues raised in this article are forthcom- 
ing. It is hoped that this article will 
provide some guidance. A main considera- 
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tion for decisionmakers and attorneys is 
although a violation of §440.205 is consid- 
ered of a tortious nature, it is a labor 
matter to which labor principles should 
be applied. Section 440.205 creates a cause 
of action that limits the employer’s com- 
mon rights to terminate an at-will em- 
ployee. As the legislative enactment alters 
an employer’s preexisting rights and estab- 
lishes a mere exception to the general rule, 
the courts should not unnecessarily ex- 
pand its application.*°° 0 
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missioner did have jurisdiction of §440.205. 
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tions for mental pain and suffering and humili- 
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ENVIRONMENTAL & LAND USE _LAW 


The Reasonable-Beneficial Test: 
Maximizing the Water Supply Pie 
Before Relinquishing the Last Piece 


lorida’s present legal system of 

water allocation was adopted by 

the legislature in 1972 following 

a severe drought.! The system 
incorporates a unique balance between 
affording priority to those water users 
who secured their rights first in time and 
declaring a preference for “reasonable” 
uses. The Florida Supreme Court noted 
that by adopting F.S. Ch. 373, the legisla- 
ture broke from the common law system 
of judicially determined water rights and 
created: “a statewide and comprehensive 
administrative system of regulation, re- 
source protection, and water use 
permitting.”? 

Nearly 20 years have passed since this 
turning point. During this time, thousands 
of water use permits have been issued by 
the state’s five water management dis- 
tricts, the agencies charged with the 
responsibility of administering the water 
use permitting program.? Yet a remark- 
ably insignificant number of these permits 
have ever been challenged in either admin- 
istrative forums or district court. Moreover, 
the issues that have been adjudicated are 
isolated, even unusual circumstances.* 

It is tempting to conclude the reason for 
this lack of dispute is because the legisla- 
tively created permitting system is working 
so effectively, but a more likely rationale 
is that there has not been any motivation 
to challenge it. The vast majority of per- 
mit applications have been issued for the 
quantities of water requested. The luxury 
of available water has clearly played a 
critical role in permit issuance and has 
prevented challenges to Florida’s system 
of water allocation.5 However, in this time 
of tremendous growth, these circumstances 
will continue to change.® 

The water management districts are 
adopting more stringent permit criteria, 
and water available for allocation is be- 
coming increasingly scarce.’ Using 
sophisticated modeling techniques, the South- 


The phrase 
“reasonable- 
beneficial use” is a 
term of art 
developed by the 
authors of the 
Model Water 
Code, the precursor 
of F.S. Ch. 373 


by Carlyn Harper and 
Elizabeth D. Ross 


west Florida Water Management District 
(SWFWMD) is now looking more closely 
at the cumulative impacts of withdrawals. 
By examining cumulative drawdowns, the 
amount of water available for future allo- 
cation could be limited. Also, a recent 
hydrogeologic study in eastern Palm Beach 
County, one of the state’s fastest growing 
areas, indicated that virtually all water 
available for permitting in the northern 
county area has already been allocated to 
existing users.’ Similar study results exist 
for portions of Lee County, another swiftly 
growing community.? Obviously, in areas 
where competition for the remaining avail- 
able water supply exists, users will be 
sufficiently motivated to protest water 
management district permitting decisions. 
Regulators need to be prepared to re- 
spond to these situations. 

Other legal commentators have sug- 


68 THE FLORIDA BAR JOURNAL/MAY 1990 


gested that to mediate future conflicts 
among competing users, water manage- 
ment districts must define the meaning of 
the public interest standard found in F.S. 
§373.233.!0 This statute governs the prior- 
ity of uses when competition for a supply 
inadequate for both exists. The authors 
urged establishment of a hierarchy or 
criteria for determining which of the com- 
peting applicants best serves the public 
interest and, therefore, “wins” the avail- 
able water supply.!! According to the 
statute, the burden is on the water man- 
agement district governing boards to choose 
among competing users and allocate water 
to the user(s) which “best serves the public 
interest.”!2 Establishing criteria for this 
decision-making process is possible and 
would be helpful, but when one examines 
F.S. Ch. 373, alternatives to maximize the 
available resource in advance of competi- 
tion are evident and preferable. 

This article examines Florida’s water 
use permitting legislation as the founda- 
tion for addressing challenges to the 
permitting scheme as a result of competi- 
tion for limited water. Legal and technical 
evolution of the reasonable-beneficial test 
are analyzed and competition scenarios 
are presented. The issue of establishing a 
hierarchy of users is addressed, and legal 
and regulatory alternatives to resolving 
conflicts among water users are suggested. 


System of Water Allocation 


Florida’s water use permitting system is 

based, in large part, on application of a 
three-part test found in F.S. §373.223 
(1987). This section provides, in pertinent 
part: 
(1) To obtain a permit pursuant to the provi- 
sions of this chapter, the applicant must establish 
that the proposed use of water: (a) Is a 
reasonable-beneficial use as defined in s. 
373.019(4); (b) Will not interfere with any 
presently existing legal use of water; and (c) Is 
consistent with the public interest. 


The phrase “reasonable-beneficial use” 
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is a term of art developed by the authors 
of the Model Water Code, the precursor 
of F.S. Ch. 373.!3 The term is designed to 
combine the best features of eastern and 
western common law. The reasonable use 
limitation of the east considers water uses 
in light of other users of the resource while 
the beneficial concept of the west prevents 
excessive uses of water in light of a user’s 
actual requirements with no consideration 
of other users. Flexibility is inherent in the 
term as hydrologic, technologic, social, or 
environmental conditions change.'4 The 
second prong entitles legally existing users 
(i.e., permitted or exempt) to protection 
from interference when proposed users 
seek rights to water. The natural resource 
itself is also considered a legally existing 
water user entitled to consideration.!5 Fi- 
nally, uses must be consistent with the 
public interest. This factor envisions fur- 
ther protection of the natural resource and 
other matters related to public policy 
concerns identified throughout F.S. Ch. 
373, and the state water policy.!® 


Past Attempts 
to Define Standard 

Criteria for resolving competition be- 
tween applicants for a limited supply are 
articulated in F.S. §373.233. The statute 
provides: 
(1) If two or more applications which otherwise 
comply with the provisions of this part are 
pending for a quantity of water which is 
inadequate for both or all, or which for any 
other reason are in conflict, the governing 
board ... shall have the right to approve or 
modify the application which best serves the 
public interest. (2) In the event that two or 
more competing applications qualify equally 
under the provisions of subsection (1), the 
governing board ... shall give preference to a 
renewal application over an initial application. 


A close reading of (1) reveals a crucial 
opportunity for resolution of conflicts 
among water users. Earl and Ankersen 
focused on definition of which uses best 
serve the public interest as the mechanism 
of resolving competition. This proposal 
overlooks the ability to refer back to the 
three-part test of F.S. §373.223, as a 
means of maximizing resource develop- 
ment and minimizing competition. 
Although the Model Water Code provides 
some suggestions as to favored uses, the 
public interest test is admittedly vague.!7 
This flaw could be easily resolved through 
establishing a prioritization of uses; how- 
ever, application of the reasonable- 
beneficial test of F.S. §373.223 should be 
the primary key to resolution and avoid- 
ance of many competing use scenarios. 

The technical criteria for determining 


whether a proposed use satisfies the rea- 
sonable-beneficial test has been the subject 
of scrutiny. The standard requires water 
management districts to evaluate each 
proposed use in light of other water users’ 
demands, water needs, and on prevention 
of uses in excess of actual requirements. 
The water management districts have long 
struggled over what technical criteria should 
be used to determine whether a requested 
water use meets the reasonable-beneficial 
standard. 

The SWFWMD has had the most expe- 
rience in testing the validity of such criteria. 
In 1979 and 1988, SWFWMD faced chal- 
lenges to its rules defining the reasonable- 
beneficial standard.'® Both of these rules 
relied on a district-wide average number 
representing the amount of water avail- 
able for allocation which the hearing officers 
concluded were hydrologically unsound 
methods for determining compliance with 
the statutory criteria. The final orders in 
both cases stated that, since SWFWMD 
often granted exceptions to these stan- 
dards and agreed that it would not be 
appropriate to deny a permit based on 
these rules alone, the rules gave SWFWMD 
“unbridied discretion” in granting or deny- 
ing permits.!9 However, using such averages 
as a presumption that the use meets the 
reasonable-beneficial test has been held 
acceptable.2° These theories served the 
purpose of facilitating permitting in the 
early years of the SWFWMD’s water use 
permitting program when hydrogeologic 
information was limited, but the need to 
be more sophisticated was apparent.?! 


Present and 
Potential Capabilities 

The water management districts are 
now utilizing more specific methods for 
determining whether a proposed use is 
reasonable-beneficial.22 The reasonable- 
beneficial standard’s ability to evolve as 
circumstances change gives Florida’s sys- 
tem of water allocation a unique flexibility 
allowing response to all types of changes 
and facilitating maximum resource devel- 
opment. As water supplies dwindle in 
relation to demands, water manageiment 
district’s definition of the reasonable- 
beneficial standard becomes increasingly 
important as the true determining factor 
for slicing the water pie and addressing the 
complex issues associated with water allo- 
cation. 

In determining whether a proposed agri- 
cultural use is reasonable-beneficial, the 
water management districts look at the 
amount of water, in inches per year, 


necessary to supplement a particular crop 
in a predetermined drought event. This 
amount is known as the supplemental 
crop requirement. The formula which de- 
termines the supplemental crop requirement 
incorporates crop type, soil type, irriga- 
tion method, average rainfall amounts and 
a set drought frequency.23 The South 
Florida Water Management District 
(SFWMD), uses a “two in ten” year 
drought event to determine the reasonable- 
beneficial allocation.24 Each variable in 
the formula provides latitude for adapting 
what is a reasonable-beneficial amount. 
Thus, while the criteria is more sophisti- 
cated, opportunities for resource 
maximization are still left untapped. 

Assume a situation where all available 
water has been permitted to various agri- 
cultural projects and more applicants 
propose additional water use. Should the 
definition of reasonable-beneficial uses 
change to allow more resource develop- 
ment, for instance, by lowering the drought 
frequency to one in five years? (The more 
frequent the drought, the more water is 
available for use since less water is allo- 
cated to the protected class of legally 
existing users.) Would this lower level of 
physical certainty in supply due to in- 
creased shortages of water be acceptable 
to agricultural users, particularly those 
who make substantial capital investments, 
or would a less frequent drought event be 
preferred thus locking-up more of the 
resource? 

Another alternative would be for the 
definition of reasonable-beneficial to be 
altered to mandate specific types of irriga- 
tion systems. Thus, low volume irrigation 
systems would be determined to be rea- 
sonable-beneficial while flood irrigation 
(approximately 50 percent efficient) would 
not. This determination could force utili- 
zation of more efficient irrigation systems, 
thereby unlocking the resource for further 
development. But the economic impact 
on farmers now using flood irrigation 
should also be considered. 

Public water supply utilities must also 
satisfy the reasonable-beneficial test by 
meeting a per capita use standard.?> In 
areas of limited water availability, one way 
to equitably allocate water is to limit all 
utilities to a lower per capita use. Water 
management districts could require water 
utilities to incorporate conservation meas- 
ures such as reuse, xeriscape,”6 or inverted 
rate structures in order to meet the per 
capita limit. 

Other mechanisms for defining reason- 
able-beneficial use require applicants to 
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use the lowest quality water available for 
the particular use.2”7 For example, re- 
cently, an agricultural water use permit 
came before the SWFWMD for renewal 
and a proposed increase in allocation to 
expand the farming operation. In its final 
order, SWFWMD reduced the requested 
quantities and required the applicant to 
utilize a lower quality water-bearing zone 
of the aquifer in order to maximize use of 
the potable quality aquifer by nearby city 
users.28 Similarly, urban users may re- 
quest an allocation in excess of the 
established per capita standard. This com- 
monly occurs in areas where large, lushly 
landscaped yards result in excessive de- 
mands. In such instances, the per capita 
standard could be enforced thus requiring 
utilities to resort to technology such as 
reverse osmosis to generate the additional 
water needed from sources of lower qual- 
ity. 

These scenarios illustrate the ability of 
the reasonable-beneficial standard to im- 
pact available supply by restricting certain 
uses and freeing the source for others. The 
term’s technical definition can be used to 
increase or decrease available supply, re- 
quire different types of irrigation systems, 
use of lower quality water, and create 
either more or less severe competition for 
available resources. 

Efficient water use can be required of 
both new and existing water users. Water 
use permits periodically expire and are 
reevaluated under the same three-part test 
as proposed water users.2? During permit 
renewal, users are required to meet cur- 
rent standards before obtaining a renewed 
permit. Additional water could be made 
available by requiring existing permittees 
to retrofit their systems to satisfy new 
permit criteria. While development pres- 
sures continue to mount, it is clear the 
definition of the reasonable-beneficial stan- 
dard could play a significant role in charting 
the course of future growth. 


Planning and Future 
Implementation 

The recently published Governor’s Water 
Resource Commission Report recommends 
closer ties between the water use permit- 
ting process and the comprehensive 
planning process.*9 Similarly, the special 
districts bill passed by the legislature in 
1989 requires the water management dis- 
tricts to supply local governments with 
detailed water resource information for 
their use in the comprehensive planning 
and implementation process. For exam- 
ple, the water management districts are to 
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provide information detailing groundwa- 
ter characteristics, including highly 
productive areas and the location of ground- 
water contamination, both factors directly 
related to development potential.3! 

The commission’s report also recom- 
mends that the water management districts 
devote considerable effort to assessment 
of water supply demands and availabil- 
ity.32 This planning facet of water use 
permitting was originally contemplated 
by The Model Water Code and incorpo- 
rated in F.S. §§373.036 and 373.0395.3 
The state water policy directs the districts 
to prepare water management plans in 
accordance with F.S. §373.036.34 How- 
ever, these detailed studies including water 
supply availability and demands, remedial 
proposals and measures such as coordina- 
tion with local governments are just 
beginning although the SFWMD has com- 
pleted several regional studies.35 These 
plans should serve as the basis of future 
water use permitting decisions and take 
full advantage of the available legal tools 
to accomplish the goals of the Water 
Resources Act. 

The SFWMD’s planning effort envi- 
sions a district-wide water use management 
plan or policy compendium, specific goals 
and objectives for each regional section of 
the SFWMD based upon present and 
projected supplies and demands, and, fi- 
nally, revision of permitting criteria to 
implement the plans. Essentially, policies, 
based on physical realities of specific loca- 
tions, will be applied through regulatory 
criteria or other means, such as structural 
changes, to maximize resource develop- 
ment.6 In the SWFWMD, studies are in 
progress to determine the amount of water 
available for use, but are over 18 months 
away from completion.3” As an interim 
measure, SWFWMD has focused on spe- 
cific critical areas where demands are 
exceeding supplies. In these “water use 
caution areas” SWFWMD is, among other 
actions, requiring conservation plans from 
all permit applicants, requiring wells to 
be located to minimize impacts on lakes 
and wetlands and may set a maximum cap 
on the quantity of water available for 
allocation within each water use caution 
area.38 

The link between the water use and 
management planning process and the 
water use permitting criteria of F.S. 
§373.223 should be a fundamental means 
of maximizing water resource develop- 
ment and preempting the need to determine, 
either by hierarchy or criteria, which uses 
are most in the public interest. By identify- 
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ing areas of fierce water competition 
through the supply and demand aspects 
of the planning process, establishing goals 
for resource maximization, and imple- 
menting permitting criteria to optimize the 
available supply, the most reasonable- 
beneficial use of the resource can be 
required before a hierarchy determines 
who should receive the last drop. 


Conclusion 

Historically, the F.S. Ch. 373, system 
of water allocation has not faced signifi- 
cant challenge. Yet increased competition 
for the available water supply is looming 
on the horizon. Other commentators have 
already suggested definition of which uses 
are more in the public interest as a means 
of resolving competition situations.>? This 
proposal, while valid, avoids difficult allo- 
cation issues and overlooks the opportunity 
to define the reasonable-beneficial stan- 
dard, increase available water supplies, 
decrease demands, and minimize competi- 
tion scenarios where one user takes all. 

The reasonable-beneficial standard is 
the heart of the district’s determination of 
what water allocation is appropriate for a 
proposed use. By determining what amount 
of water is reasonable-beneficial for a 
specified use in a given area through the 
water use management planning process, 
the districts can maximize the resource for 
all users and avoid or minimize applica- 
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tion of a public interest hierarchy. The 
flexibility of the reasonable-beneficial stan- 
dard allows water management districts 
to tailor requirements for different areas 
and respond to diverse needs and water 
availability. 

Competition for water is upon us, but 
through an examination of Florida’s per- 
mitting system, it is apparent that the legal 
battles of the future will turn on which 
uses satisfy the reasonable-beneficial re- 
quirement. Thus, the water management 
districts should focus on determining rea- 
sonable-beneficial standards that are 
appropriate for various types of uses in 
any given location in an effort to maxi- 
mize the water that is available for use.0 
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LAWYER Al LARGE 


The Vatue of Taking Risks: 


The Outward Bound Experience 


“I realized how much I had taken for granted...” 


n order to cope with the stresses of 

a law practice I often tried to order 

my life into a routine that felt 

comfortable. Psychologists have said 
that sticking to a routine in your life 
eliminates the stresses that are associated 
with change and uncertainty. In a profes- 
sion that is filled with conflict, adversity, 
and tremendous pressure, keeping to what 
is “comfortable” and “familiar” helps us 
deal with the pressures of being a lawyer 
in modern day society. 

As a trial lawyer, I thought that my 
practice was exciting and full of change 
and new experiences, I thought that each 
new case would bring a new set of chal- 
lenges, and that I would never fall into the 
stereotypical “rut” that is characterized by 
some jobs. After 11 years of practice, 
however, I was wrong. Even though each 
case involved a unique set of facts and a 
new twist on the law, the challenges that 
were presented were the same. I had 
become comfortable with my partners, 
achieved a comfort level with my circle of 
friends, and my life was not threatened 
by any risks. Oh sure, there were risks to 
be taken every day when I would present 
a case to a jury, and there would be risks 
I would take every day when I took to the 
highways to attend depositions and hear- 
ings, but my life was fairly safe from the 
“risks” that come with new experiences 
and with pushing myself beyond the sub- 
conscious boundaries that I set for myself. 

I heard of Outward Bound through a 
“60 Minutes” segment that I saw three or 
four years ago and thought to myself at 
that time that it looked intriguing. In that 
brief segment the reporter detailed how 
corporate executives from a Fortune 500 
company were taken out of their normal, 
comfortable environment and put out into 
the wilderness and asked to challenge 
themselves both physically and mentally. 
Here were high level executives who 
thought themselves physically fit and emo- 


by Lewis F. Collins, Jr. 


tionally tough for the business world being 
put to different challenges; climbing moun- 
tains, rappelling down cliffs and camping 
in the wilderness far from the “comfort- 
able routine” of daily life. I had often 
thought that Outward Bound would be a 
good experience for me because it would 
make me mentally tough and would chal- 
lenge me physically. I felt this would help 
me in my trial work and would benefit 
my health. 

I decided to take a “risk” and try 
Outward Bound. Last spring I sent away 
for the materials and decided that I wanted 
a course in an area of the country that was 
as different as possible from Sarasota. I 
chose a course in the Pacific Crest School 
in an area of the State of Washington 
called the Northern Cascades. The course 
would involve extensive backpacking and 
camping, and would also involve some 
mountain climbing and rappelling. The 
brochure cautioned that a person should 
be reasonably fit and be willing to chal- 
lenge himself. There were numerous letters 
from students who had completed the 
course and stated what a wonderful expe- 
rience it was and how it changed their lives. 
Little did I know at the time, that the 
physical challenge that this course presented 
would be nothing compared to the emo- 
tional and mental ones. 

I decided on a course in early Septem- 
ber and set about obtaining the clothes 
that I would need and preparing myseif 
from a physical standpoint. 

After three and a half months of biking, 
aerobics, and running, the day finally 
came for me to say goodbye to my family 
and head to Seattle, Washington, to meet 
the seven other course participants who 
would be my “family” for the next eight 
days. The course is specifically designed 
to allow you to explore your ability to 
interact with seven different people from 
all areas of the country. The organizers of 
the program would not allow you to be 
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teamed up with anyone that you were 
acquainted with prior to beginning the 
course. 

After a six-hour bus ride from Seattle 
into the heart of the Northern Cascades, 
we arrived at “base camp” which would 
be our home for one night before we hit 
the trail. As we pulled up to the base 
camp, the bus stopped about one mile 
short of our final destination. At that 
point, four instructors boarded the bus, 
welcomed us to Outward Bound and 
asked us to please change into some 
running shoes as we were going to start 
off the course with a one-mile run into 
camp. (Nothing like hitting the ground 
running, so to speak). After the bus trip, 
the run felt good, but I wondered what 
was going to be in store for us if the 
course started out this way. Once in base 
camp we met our instructors and the other 
members of our group. Following an 
overview of the course, the instructors 
asked us to try to solve a “human puzzle.” 
Between two trees approximately seven 
feet apart the instructors had prepared a 
sort of spiderweb of ropes with 10 differ- 
ent shaped holes in it. They asked us to try 
to work together to get each of us from 
one side of the ropes to the other without 
touching any of the ropes. 

In order to accomplish this we would 
have to use teamwork to make sure that 
each person could get through either by 
themselves or with the assistance of the 
others — tailoring each person’s own 
body size and shape to the opening that 
was available. After about a half an hour 
we solved the puzzle, and even though I 
thought this was rather a strange way to 
start a course, it emphasized in a very 
obvious way the importance of depending 
upon each other and working together. 

That evening we were given all of our 
gear and the food that we would need for 
the next eight days. The instructors sug- 
gested that we divide up all of the gear and 
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the food so that each person could carry 
their own fair share of the weight, (for 
eight days everything that we wore, drank, 
ate, slept under, climbed mountains with 
or rappelled mountains with was to be 
stowed in our backpacks.) We all re- 
marked at how heavy the packs seemed 
— each weighed between 50 and 60 pounds. 

The next day, starting at sunrise, we 
loaded up our packs and started on a trail 
that would take us 40 miles through 
terrain that deviated as much as 6,000 feet. 

The sights were spectacular. It seemed 
that we would stop around every bend 
and marvel at the rugged beauty of the 
area. We walked through dense forests for 
half a day and finally came out above the 
tree line just in time for lunch. Lunch was 
a welcome relief. Even though I felt I was 
in the best shape of my life, my calves, 
my thighs and my back were feeling the 
strain of having ascended 2,000 feet over 
five miles. An hour and a half later, we 
loaded back up and headed for Cutthroat 
Pass - our first destination. Here we would 
learn how to set up our tarps (tents were 
much too bulky and heavy) and to set up 
camp for the night. Members of our 
“patrol” were dispatched to find a water 
source, and start dinner. Looming above 
the pass was our goal for the next day 
—Cutthroat Crags, a 160-foot vertical cliff 
that would present our first challenge and 
the first opportunity to take a real risk. 

We were up early the next morning so 
that we could break camp and be ready 
to leave for our next destination following 
our rappel. We took our day packs and 
climbed the back of the cliff. Upon reach- 
ing the summit I realized, for the first 
time, how high a 160-foot cliff was. It is 
equivalent to a 15-story building, and 
from my vantage point at the top it looked 
more like the Empire State Building. The 
wind was blowing at a steady pace and the 
cold air that blew through my clothes, 
coupled with the thought of walking back- 
wards off that cliff, made my whole body 
shiver. As we were instructed on technical 
points of rappelling, our instructor read 
to us from a piece which basically extolled 
the virtue of taking risks. It said that if 
you never risk rejection, you will never be 
loved and if you never risk failure, you 
will never succeed. 

For some insane reason I volunteered 
to be the first guinea pig to rappel. After 
last minute instructions, I stood with my 
toes on the edge of the cliff, my left hand 
out to my side for balance, my right hand 
behind me holding the rope and literally 
walked off the cliff. The sheer terror of the 


“I began to realize how insignificant I was...” 


first 10 to 20 feet was replaced by the utter 
exhilaration of the excitement that I felt 
to be suspended in time and space and to 
be accomplishing something that I never 
thought I would be doing. By the time I 
got half way down the cliff, I was feeling 
confident and even stopped for a photo- 
graph. With my fellow patrol members 
cheering on, I made it to the bottom 
without incident. While I was tired, and 
had a permanent cramp in my right hand, 
the feeling of accomplishment and exhila- 
ration was something I had never 
experience. I had challenged myself, had 
taken a risk, and had experienced life. 
During day three, the instructors taught 
us how to navigate and each member of 
the group took turns guiding us through 
the mountains and the passes to our next 
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destination — Snowy Lakes. The rappel- 
ling and hike took longer than we had 
expected. We reached Snowy Lakes just 
shortly before the sun was going down, 
and it was 11 o’clock before we finally 
slipped into the sleeping bags. We had 
traversed higher into the mountains by 
this point and it was quite a bit colder 
—especially for this Florida boy. That 
morning as we crawled out of our sleeping 
bags there was ice on the tarp overhead 
and on our bedrall. I noticed by this time 
I was getting to know these seven strang- 
ers through the shared experiences of 
Outward Bound. We were working to- 
gether as a team and were functioning as 
a quasi-family unit. Our goal that day was 
to make our first peak ascent — Golden 
Horn, a 9,500 foot mountain peak which 


“.. . [promised myself I would learn from this . . .” 


had active glaciers and a summit no bigger 
than my dining room table. The peak 
ascent was to be made in a group effort, 
but the final 30 to 40 feet would be an 
individual rock climb. It took a half a day 
to get to the point where we were going 
to attempt the rock climb and by that time 
we had passed by large glaciers and vistas 
such as I had never seen. 

To prepare for the rock climb, safety 
ropes were put in place by our instructors 
and we were challenged to make the final 
ascent and confront the fear that each one 
of us had in ascending those vertical feet 
and achieving our ultimate goal. As I 
watched my fellow patrol members meet 
the challenge I felt a confidence within 
myself that would serve me well on the 
climb. The traversing of the rock went 
smoothly and as I stood on the summit I 
was awed by the vastness of my surround- 
ings. I realized how insignificant and small 
I was compared to all that was around me. 

I started to realize how this course was 
helping me put my life in perspective. 

As I was about to climb down, I heard 
in the distance the faint roar of an air- 
plane engine. Soon, a small aircraft passed 
within 100 feet or so of me, and I felt the 
exhilaration of being at an altitude re- 
served for planes and birds. 

After lunch at a place that would make 


any scenic overlook blush, the instructors 
told us that we would be descending the 
mountain by ourselves, as they felt that 
we were ready to tackle this obstacle on 
our own. They cautioned us about “scree” 
(loose bits of rock that form the side of 
the mountain) and wished us well. By the 
time we hiked into camp that evening, we 
were exhausted. That exhaustion, how- 
ever, was tempered with the sense of 
accomplishment that we felt in achieving 
our goal. 

That night we were informed that this 
would be the night we would start our 
solo. None of us had been expecting the 
announcement, and I for one did not have 
the time to build up the sense of forebod- 
ing that I had anticipated about this 
experience. I had never before been alone 
in the wilderness. I expected to feel a great 
deal of anxiety over the experience that 
lay ahead. But without much time to 
think, we were given a list of the items 
that we were to take with us: our sleeping 
bag, a small tarp, warm clothes, two 
quarts of water and a bit of food. Nothing 
else. We were told that we would be 
assigned a place not too far from base 
camp and that we were not to leave a 50 
foot square area around our camp site 
except to attend to our “personal needs.” 

By the time I got to the bluff overlook- 
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ing Snowy Lakes, it was completely dark. 
The wind was howling, and I was appre- 
hensive. The instructor shined his light 
over an area and said “that looks okay” 
and left. With my flashlight I attempted 
to find a level area between two trees 
where I could tie my tarp and get settled 
for the evening. The only place I could 
find had bushes on one side and rock on 
another with a two-foot-wide strip in 
between. I had to “improvise,” laying my 
tarp in a lean-to fashion rather than 
pitching it as I was used to. Doing this, 
however, left the north face of the lean-to 
open — the same direction that the north 
wind was blowing. As I held my flashlight 
in my mouth so that I could tie the tarp 
down in these windy conditions, I thought 
to myself, “What in the hell am I doing 
here?” After getting my tarp tied up and 
my sleeping bag rolled out, I decided to 
try to relax and enjoy the crystal clear, 
star-filled night. I reclined on a rock and 
looked up into the sky; I realized what an 
awesome sight lay above me. I must have 
stayed there for about two hours thinking 
of many things in my life before I decided 
to get into my sleeping bag. Since we were 
not allowed to have our watches, I had 
no idea what time it was. My stomach, 
however, was telling me that it was much 
past dinnertime, and I had no food. I ate 
a handful of nuts, washing them down 
with water. I tried to keep warm and get 
some sleep. Lying there in my lean-to with 
the wind ripping across my face, I realized 
how much I had taken for granted — my 
family, my friends, and the comforts of 
life I was used to. I promised myself that 
night that I would try to remember this 
experience and learn from it. 

I finally got to sleep and must have been 
asleep for an hour or so when I felt 
something crawling next to me. I didn’t 
know quite what it was, but I sure didn’t 
like the feeling. I turned on my flash- 
light, didn’t see anything, talked myself 
into believing that I was only dreaming, 
and went back to sleep. As soon as I got 
back io sleep, I felt the sensation again 
and this time when I turned on my 
flashlight, I saw a family of field mice 
crawling over my body and into my day 
pack to share the meager nuts that I had 
for the 24-hour solo. Then it hit me: 
remember when they told you to take any 
food that you had every night and hang it 
in a tree — now you know why! Too tired 
and cold, I shoved the food inside my 
sleeping bag, zipped the bag over my head 
and went back to sleep — hoping that I 
would laugh about this in the morning. 
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As the sun rose and I climbed out of 
“bed,” I realized how very cold it was and 
how very alone I was. I knew that it would 
be another 12 hours before I would see 
anyone else, so I decided to relax, make 
the most of my time alone and write down 
some of my thoughts. The day drifted by, 
I found myself looking back over my life 
and assessing the things I liked and did 
not like about it. As I wrote down my 
thoughts, I came to the realization that the 
most important part of my Outward Bound 
experience was not the physical challenges 
that I faced, but the time I had spent 
assessing and reevaluating what was im- 
portant in life. As I wrote, I heard a 
“clip-clopping” behind me. I slowly turned 
around, and discovered that I had been 
joined by a very large and powerful moun- 
tain goat. His huge shoulder and flank 
muscles were evident, as were his promi- 
nent horns and strong neck muscle. I was 
surprisingly unafraid — but I was also at 
a complete loss as to what to do. I lay 
there motionless looking at him as he 
stared down at me. It seemed like 10 
minutes went by before all of a sudden he 
was joined by a female and its kid. They 
looked kind of bored with me and walked 
on down the bluff toward the lake. It was 
an amazing experience. 

Before I knew it, one of the instructors 
appeared at my “camp” and asked me to 
return to the base camp. He asked that I 
not talk about my experience until I got 
together with the fellow members of my 
patrol. As we formed a circle, our instruc- 
tor read us a passage which brought our 
experience into focus and asked us if we 
would like to share our thoughts of the 
solo. The oldest member of our group, a 
psychiatrist from Mississippi, said that he 
would. He told us that he had been 
married for more than 25 years, had three 
children, and that he and his wife had 
separated. He revealed to us that he had 
thought a lot about their separation and 
finally came to the realization that after 
25 years, divorce was his only answer. As 
he tearfully related his feelings to us, I 
could sense the group had established a 
strong emotional bond. As I looked around 
our circle, I saw that I was not the only 
one choked up. That bond had caused us 
all to react in the same way that our friend 
had. This Outward Bound experience was 
far more than I thought it would be. 

The next day we would start out on our 
own on the last two days of our journey, 
which would include navigating completely 
by ourselves, and another peak ascent 
—this time in full pack. As we left camp 


the next morning, few of us realized what 
a long hike lay in front of us. That day 
we would traverse 16 miles, would descend 
2,000 feet and ascend 3,000 feet, and 
would literally limp into camp that night 
and barely have enough strength to set up 
our tarps, eat dinner and go to bed. We 
had decided to go that distance because 
we realized that we needed all of our 
energy for making the peak ascent on 
Mount Tatie the next day. 

Our strategy paid off. We reached the 
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base of the mountain by 9:30 a.m. We 
decided that we would each take turns 
being the leader in this ascent, but we all 
realized that we had to stay close together 
because there was a lot of loose rock on 
this mountain. If one person caused a 
rock to slide, others could be injured. It 
was a long, arduous climb, but we reached 
the summit in a little over an hour. As we 
sat on the peak and looked out over the 
valleys and mountains that lay in front of 
us, we realized that in two days we would 
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go back to our normal lives and would 
leave all this friendship and beauty be- 
hind. After a respite we decided to head 
back down the mountain on the other 
side, pick up the trail that we could see in 
front of us and make it to the pick up 
spot in enough time to eat a late lunch and 
get back to base camp before dark. We 
forgot however, one of the important 
lessons we had been taught. Instead of 
heading down the “spine” of the moun- 
tain, we decided to take a more direct 
route, which caused most of us to slip and 
fall on the rough and loose scree. That 
ordeal left us drained by the time we 
hooked up with the trail. My feet were 
hurting, my legs were aching and all I 
could think of was getting off my pack 
and sitting down. As I slipped the pack 
off my shoulder, I dropped it on my foot. 
The pain, coupled with my already sore 
and aching feet and muscles, reminded 
me that we had to do things very deliber- 
ately and thoughtfully out here. As I lay 
my safety helmet on top of my pack to 
check if I had broken my toe, I remem- 
bered our instructors told us that when 
we put our helmets down we must put the 
rounded or top part up so that it wouldn’t 
slip off the side of the mountain and go 
rolling away. I did. We caught our breaths 
and rested for a while. It was now time to 
move on. When I picked up my pack to 
put it back on, I remembered, one desper- 
ate moment too late, where I had put my 
helmet. As my helmet careened down into 
the valley, I felt completely helpless. I kept 
hoping that a bush or a shrub would catch 
it, but my hopes were dashed as it rolled 
and rolled and rolled until it was out of 
sight. We discussed the matter and deter- 
mined that it would probably take an 
hour and a half to two hours to climb 
down into the valley, retrieve the helmet 
and climb back up. We made a decision 
to leave it there and move on. I realized 
that I’d have to reimburse Outward Bound 
for the cost, but I was too tired to worry 
about it. 

As we left the trail and headed toward 
the pick-up point, I realized how fast the 
past seven days had gone, and just how 
close I had become with the other seven 
members of our “family.” While we climbed 
a mountain or hiked along a trail, we 
talked about each other’s families, about 
things we liked to do, about each other. 
Not just surface, everyday pleasantries, 
but things of substance. 

Once in the van, we all joked about how 
funny it felt to be experiencing a modern 
“convenience” such as a car, and how 
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My feet were 
hurting, my legs 
were aching and all 


I could think of was 
sitting down 


strange it felt to be going as fast as were 
along the mountain roads. Back in base 
camp, we checked in, cleaned and mar- 
shalled all the equipment that we had been 
assigned and, of course, I accounted for 
my lost helmet. I was told that I could pay 
for it the next day at the end of the course 
— when we got all of our personal belong- 
ings (and money) returned to us. That 
night the instructors cooked dinner for us 
and served us as we Sat at real tables, ate 
with real silverware (well, plastic) and 
from real (although paper) plates. It was 
a very relaxed feeling and it reminded me 
somewhat of large Thanksgiving get- 
togethers. We all decided that we would 
sleep under the stars for our last night in 
the wilderness. Nature put on a brilliant 
display as the weather was perfect and the 
skies were clear. 

As we gathered together for our final 
“circle”, one of our instructors stated that 
he wanted to give us our pins in a special 
ceremony but first he had a presentation 
to make. He told us that the instructors 
were shadowing us on our final two days 
to make sure that we were not getting lost 
or to help us if someone had gotten hurt. 
He said they had witnessed my brilliant 
display of agility when I dropped the pack 
on my foot and later saw my helmet as it 
went rolling down the mountainside. We 
all had a good laugh over that until the 
instructor reached from his pack and 
pulled out my helmet. That act of un- 
selfishness typified the experience that I 
had. It seems that he had hiked down over 
a half a mile into the valley and then hiked 
back up to the trail just to retrieve my 
helmet. 

As we began the pin and presentation 
ceremony, our instructor explained to us 
that Outward Bound did things a little 
differently. He took a pin and presented 
it to the person next to me and asked that 
person to tell me why they felt I deserved 
the pin for the completion of the course. 
He then asked them to pass the pin 
around the circle and each person in turn 


told me why I deserved that pin. It was a 
very touching and reflective moment. As 
each of us in turn told the others why they 
deserved the pins, I realized how very 
valuable this experience had been for me. 
Not only did I feel a sense of accomplish- 
ment in meeting the challenges that were 
presented, but I felt invigorated by the 
fact that I had taken risks, both in rappel- 
ling down a mountainside and in getting 
to know other people who were vastly 
different from me. It was an experience 
that has had a profound effect on me 
—one that I will never forget. 

I went to bed that night reflecting on 
the experiences I had been through. But 
as | drifted off to sleep, I remembered 
what lay ahead the next morning — a 
five-mile run to cap off the experience! 

Five-thirty came with a bang, and I felt, 
surprisingly, that my legs were up to the 
challenge. As I crossed the finish line with 
the instructors and feilow students cheer- 
ing me, and as I waited there for the finish 
of the rest of the participants, my feelings 
were mixed. I was happy that I had 
completed the course and had met such 
wonderful people, and I was happy to be 
going home to my family after a long 
period of isolation from them. But I was 
sad to be leaving those who now meant 
so much to me. 

Outward Bound had indeed been every- 
thing I had expected it to be —and much 
more.O) 


Lewis F. Collins, Jr., is a partner in the 
Sarasota law firm of Dickinson, 
O’Riorden, Gibbons, Quale, Shields & 
Carlton, P.A. He practices primarily 
in the area of civil trials, handling 
personal injury defense and commercial 
litigation. Mr. Collins received his Bache- 
lor of Science from Florida State Uni- 
versity in 1975, and his juris doctor 
from Loyola University in 1978. 
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LAWYER SERVICES PAGES 


(S) LEGAL VIEWS Physicians 
= for 
PROFESSIONAL SERVICES Qua lity 


@ PRIVATE INVESTIGATION 


LICENSE # 8900145 Flat fee--$275; for 
e LEGAL RESEARC 
(SUPERVISED BY no extra charge, a 
MEMBER OF physician will assist 
FLORIDA BAR) you with selecting 
SUPREME COURT 
CERTIFIED MEDIATOR an expert, as 
© PARALEGAL SERVICES needed. 
INTERPRETERS 
© VIDEO DEPOSITIONS 
© WORLDWIDE FAX Lar, &' est 
CENTER selection of 
PROCESS SERVICE 


3296-C Commercial Way 
Spring Hill, FL 34606 Fast Turnaround! 
904-686-9889 


(Usually less than a week) 


1-800-284-DOCS 
(1-800-284-3627) 


FAX 904-686-8924 


Florida Watts 
1-800-552-1338 


COMPUTER / VIDEO 
Animation 


Accident Re-creations 
Product Failures / Operation 
Construction Problems 
Use Your Imagination! 


Fast - Affordable 
Call for 
Free Consultation: 
RobertS. Scott 


(800) 329-0405 


CORPORATION 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Swift, accurate research and documentation 


FIDUCIARY RESEARCH, INC. 
Avenida Plaza, 199 East Boca Raton Road 
PO Drawer 1919-J, Boca Raton, FL 33429-1919 


1-800 872-3429 
Forensic genealogists to the Florida Bar since 1966 
TRY US FIRST! 


FLORIDA LICENSE #GA 8600232 


TECHNICAL 
MEDICAL & DENTAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident 
reconstruction; Products liability; Biomedical 
injury analysis; Metallurgy & fracture analy- 
sis; Athletics & sports safety; Criminalistics; 
Medical, dental and podiatry malpractice. 
Brochure. Medical & dental doctors in addi- 
tion to technical experts on staff and available 
to consult and testify in all courts. Full range 
of laboratory services. 
INTER-CITY TESTING & 
CONSULTING CORPORATION 
2654 E. Oakland Pk. Bivd., Suite 1442 
Ft. Lauderdale, FL 33306 
(305) 537-1442 
Executive Offices: 
167 Willis Avenue 


Mineola, N.Y. 11501 
(516) 747-8400 Out of NYS (800) 822-1515 
MPU DAT. 
€>. co 
PSS 


SEARCH INC. 
COLLECTIONS 

CREDIT REPORT 
ASSET SEARCH 
SKIPTRACE REPORT 
PROPERTY SEARCH 
DMV RECORDS 
PRE-EMPLOYMENT 
BACKGROUND CHECK 


Broward Financial Centre 
Broward 305/766-9900 


FAX: 766-9907 
Dade 305/751-9806 
Palm Beach 407/732-7206 


PROFESSIONAL VIDEO PHOTOGRAPHY 


DEPOSITIONS/DOCUMENTARIES/DAY IN THE LIFE 


»)e¢ Exceeding Federal Court Standards €€ 
e Industrial JVC Broadcast Equipment 
e Pelco Digital Time & Date Generator 
e Simultaneous Audio Tape Backup Recording 
»e Individual Color Monitors for the Judge, the Jury 
and Each Legal Counselor « 
»e If the case is important enough to go to court then it is 
important enough to call us « 


PROFESSIONAL VIDEO PHOTOGRAPHY 


FLORIDA (305) 925-1969 + PENNSYLVANIA (412) 931-5600 
7am to 10 pm Monday through Saturday (anywhere) 


For additional 
service 
providers.... 


Consult the 

Lawyer Services Pages 
(yellow pages) 

of your 

Florida Bar 

Journal directory. 
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WHEN YOU NEED 
SOMEONE’S ADDRESS TRACED, 
YOU CAN’T BEAT 
OUR GUARANTEE 


“NO TRACE - NO CHARGE” 


Our nominal fee of $195.00 (payable only 
upon locate) is your total cost to have someone 
located whose last known address is up to 
four years old. 


RUSH traces as well as MISSING HEIR 
searches are also conducted on a ‘‘NO TRACE 
- NO CHARGE"’ basis. WE SUCCEED WHERE 
OTHERS HAVE FAILED. 


To have someone traced anywhere world-wide 
or to obtain more information on our 
International Tracing Service, call today 


TOLL FREE 
1-800-426-9850 


“NO TRACE - NO CHARGE” 


FL Lic. A8800289 


EXPERT REVIEW OF PSYCHOLOGICAL EVALUATIONS 
EXPERT TESTIMONY RE-TESTING 
*Personal Injury °*Family °¢Criminal °¢Civil 


* Quick and Efficient via FAX * 30 Years Experience 
* Second Opinion of Psychological in Federal, State, and 
Testing Evidence Local Courts 
* Re-Testing upon request * Confidential and Impartial 
1st LIMITED REVIEW FREE 
Limited Review $95.00 Comprehensive Review $195.00 * Case Review * 
Tel, Strengthen Your Case—Call: FAX 


(305) 662-8684 REICHENBERG & RAPHAEL REVIEW (305) 441-9346 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Builds the Best Time/Cost Accounting System 
for microcomputers 
and Fully Supports the System with the Best Support there is! 


With hundreds of installations Worldwide, 
NEIL is Rated the Best by Consultants who’ve done Comparative Testing 


"SO GOOD YOU HAVE TO SEE IT" 
(for firms with one to 999 timekeepers - $245 to $3000) 
call Law Firm Management, Inc. 406 SW 96 Court Miami, FL 33174 
(305) 472-4531 (Ft. Lauderdale) (305) 221-6922 (Miami) 


TORIDA BAR EXAM APPLICANTS 


THE ONLY BAR REVIEW COURSE TAILORED FOR YOU 
In your own home: 

Video Cassette “Nutshell Lectures” 

Comprehensive Audio Cassette Lectures 

Extensive Printed Course Notes 

Bar Exam Grading and Analysis 

CALL TOLL FREE 1-800-521-1916 FOR 

COMPLETE INFORMATION AND A FREE SAMPLE 


Or write to us at our National Bar Review 
headquarters as follows: 
FLORIDA NORD BAR REVIEW COURSE 
5600 W. Maple Rd., Suite C-311 
West Bloomfield, Michigan 48322 7 
FLORIDA'S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 
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G.A. P.E. Expert Witness 


Born 2-12-24, Amarillo, GRADUATE MECHANICAL ENGINEER 
Texas; U.S. Navy, 1943- 32 years experience in design, testing, manu- 
1946; Oklahoma State Uni- facturing, supervision and operation of equip- 
mm versity, 1946-1949, B.S. ment. Also extensive executive experience. 

§ Mech. Engineering; Unit Rig Qualified as an expert in many fields, includ- 
& Equipment Co., Tulsa, '"9: 

F 1949-1982; Responsible for Forklift & Hoists 
all engineering functions | ® Material Handling Equipment 
1957-1975; Formed Com- @ Construction Equipment 
pany for Unit Rig in Brazil | © Trucks ofall types 
1976; General Manager,Ca- Heavy Vehicles d 
nadian Operations, 1977; In e Airline Ground Handling Equipment 
charge of Unit Rig Product  ® Electric Vehicles 
Litigation 1977-1982. © Ditching Machines _ 
® Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


8425 South 73rd East Avenue 
Tulsa, Oklahoma 74133 


Tomlinson Engineering Company 
(918) 252-1905 


THE REVOLVING BOOKCASE CO. 


ADDS STATUS AND 


Credible. 


Florida physicians have more credibility with Florida 
juries. We have more than 500 Florida physicians who 
will review your malpractice case and, if it has merit, 
testify for you. Plaintiff or defense. 


Physicians for Quality 
1-800-284-DOCS (1-800-284-3627) 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


*k GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep IN YOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $225 
*k We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
*k All medical experts are actively practicing in Florida 
*k Medical literature searches 
* Forensic photography & Art Work by specialists 
*k Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 
St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 


BEAUTY TO YOUR 
HOME OR OFFICE 


(three shelf) 


22” x 22” x 48" high 
144” Total shelfspace 
$608 FOB 


It "Turns" for quick & easy research 
THE HOLMES THE MARSHALL 


(four shelf) 
28" x 28" x 61” high 


272" Total shelfspace 
NOW AVAILABLE $816 FOB 


STAND-UP LIBRARY DESK 


Front 41" high 
Back 44'>" high 
Mat'l: Solid Hardwood 


Personal Checks Accepted 
All items available in Walnut or Mahogany finish 
Send for FREE brochure: 


THE LAzy LAWYER Co. 


203 MYRTLE STREET, P.O. DRAWER 638 
FOLEY, ALABAMA 36536 
For Speedier Service Call: 205-943-1800 


MC Vi AMEX 


800-247-9229 


Experts on Experts’ 


ALL FIELDS NATIONWIDE 


Washington DC (202) 397-1177 


San Francisco (415) 398-8854 
Los Angeles (213) 669-1660 
San Diego (619) 232-4618 
Philadelphia (215) 829-9570 
Minneapolis (612) 338-2788 
New Orleans (504) 525-8806 
St. Louis (314) 241-9669 
New York (212) 288-1120 
Chicago (312) 327-2830 
Atlanta (404) 577-3592 
Boston (617) 451-5351 
Houston (713) 223-2330 
Dallas (214) 698-1881 
Miami (305) 372-5259 
Peoria (309) 688-4857 


4700 NORTH PROSPECT ROAD 
PEORIA HEIGHTS, IL 61614 
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ADDICTIONOLOGIST 


IMPAIRED 


DEPENDENT 


Is your client CHEMICALLY DEPENDENT: 
judgement/perception impaired; voluntary/in- 
voluntary intoxication, toxic/psychiatric psy- 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 


PHYSICIAN 


@ CERTIFIED in medicine's newest speciality— 
ADDICTIONOLOGY 


@ EXPERT TESTIMONY & CASE ANALSYIS for 
plantiff/defense 


® ALCOHOL & DRUG ISSUES in criminal law, 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 


Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 
FL-(904) 878-0304 

1-800-433-5854 


RADON FLORIDA? 


Protect your client 


‘‘State Recommended Radon Test’’ 


HOMES COMMERCIAL INDUSTRIAL WATER 
PRE-CONSTRUCTION BLDG. LOTS ¢ ACREAGE 
Florida’s oldest EPA Primary Proficient & State Certified 


10 Offices statewide 


RADON RESEARCH INT’L 


1-800-477-2366 


FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


Columbia Research Associates 
P.O. Box 1702-111 
Gainesville, FL 32606 


1-800-950-9980 
After tone — dial 111 


For a 
comprehensive 
listing of legal 
products 

and services.... 


Consult the 
Lawyer Services 
Pages 

at the back 

of your 

Journal directory. 


Here to serve you... 
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it’s a 
matter of Public Record, i 
around Florida or nationwide, 
CIS can help you find it... fast. 
For almost 14 years we have 
expedited the filing and retrieval 
of public records information. 
Our services include: 


CORPORATE RECORDS 
Name Availability 
Filing Articles & Certificates 
Retrieving Documents 
Corporate Searches 


INSTACORP 
Same day preparation and filing of 
new Articles of Incorporation 


UNIFORM COMMERCIAL CODE 
UCC-11 Searches/Photocopies 
UCC-1 & UCC-3 Filings, etc. 


MOTOR VEHICLE 
Registration 
Duplicate Titles” 
Title Transfer 
Accident Reports 
Driving License Records 


SERVE AS AGENT 
Domestic Corporation 
Limited Partnership 
Foreign Corporation 


COUNTY/CLERK OF THE COURT 
INFORMATION 
UCC, Tax Lien and Judgement 
Fictitious name searches 
Pending litigation 


NATIONWIDE INFORMATION 
UCC filings and searches 
Corporate filings, certificates 
DMV Information 
Registered Agent information 
(Most services are available 
on a nationwide basis.) 


CORPORATE KITS 
Stock Certificates 

Minutes / 
Bylaws 
Corporate Seal 


CORPORATION 
INFORMATION 
SERVICES, INC 


1-800-342-8086 
502 East Park Avenue 
Tallahassee, FL 32301 


Specialists in Public Records Research 


Any 


Use the new 
computerized legal 
directory Florida. 


It’s the fastest, most current and 
versatile legal directory ever and it’s 
ON-LINE IN FLORIDA on May 15th! 
Listings of biographical attorney 
information from many major states 
can now be accessed nationally via 
WESTLAW: 


WEST’S LEGAL DIRECTORY. 
Quick! Find an international trade 
attorney who practices in tax law and 


speaks Spanish... a litigation attorney 
with an MBA degree... Research 


A National Bank 


opposing counsel, or find the current 
address of an attorney when all you 
know is their last name. 

You can do all this and more with 
West's Legal Directory. 


FIND THE INFORMATION YOU 
NEED IN 60 SECONDS OR LESS. 
With West's Legal Directory you'll 
find even the most elusive directory 
information fast. 
Usually in 60 seconds or less! 


Thayer v. Smith 560 So. 24656 


Note: Many Professional Profile listings contain multiple screens of information. 


YOU CHOOSE THE SEARCH 
CRITERIA. 

Virtually any information contained 
in the attorney and firm profiles can 
be used as search criteria. 

If you know their area of practice, 
location, representative clients, law 
school, published works, foreign 
languages spoken or any combination 
of these or other criteria... you could 
find the attorney you seek in West's 
Legal Directory. 


CALL 1-800-777-7089 NOW 
FOR MORE INFORMATION OR 
TO BE LISTED IN AMERICA’S 

NEW ON-LINE LEGAL DIRECTORY. 
To learn how you can benefit from 
this revolutionary new legal directory, 
ask your librarian or call today! 


WEST'S 
LEGAL 
DIRECTORY 


© 1990 WEST PUBLISHING CO. 8-9328/3-90 


| 
= 
Address| Florida Avenue Suite A. Tampa, FL 33602 
Education Baylor University. Waco. Texas (J.D. 1973). Cum Laude 
Florida State University. Tallahassee, FL(BA. 1969) 
25% International Trade, of 
Dwreetorstips. Tampa Commerce Association 1960-Prese! — 
BCA National Bank vs. SL Loan Corporation 364 So 20 29 
Honors and Awards: Distinguished Alumnus. Baylor University 


